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PuBLic ENEMY NO.1 


.. knows where to strike 


** Public Enemy No.1” 
has destroyed property to the 
extent of over 5 billions of dollars 


in the 10 years 1921 through 1930. 


IRE seems to know. It seems to 
F attack the buildings that are not 
prepared. 

There are many ways to make 
any structure relatively safe from 
fire. These ways are suggested by 
mutual fire insurance companies to 
their policyholders. 

The individual property owner 
often benefits immediately by a 
reduction in the premium, and all 
policyholders profit eventually 
from this fire prevention effort 
since reduction of loss means sav- 
ings, and in a mutual corporation 
savings are passed on to the policy- 
holders. 

Millions of dollars are returned 
annually by mutual fire corpora- 
tions to their policyholders in divi- 
dends. These savings effect a sub- 
stantial reduction in the net cost 
of protection to the insured, usually 
not less than 20%: often much 
higher. 

American property to the extent 
of over 40 billions of dollars is in- 
sured against fire under mutual 
policies. The total amount increases 
rapidly every year as additional 
owners come to know more of this 
oldest and soundest form of pro- 
tection. 


For full information on mutual 
fire insurance address the Federa- 
tion of Mutual Fire Insurance 
Companies, Room 2100G; 230 N. 
Michigan Av., Chicago, Illinois. 


A Remarkable Record 


Five Federation companies are 
more than 100 years old. 
Of the remaining 69 companies: 


9 are between 75 and 100 years old 
10 are between 50 and 75 years old 
30 are between 25 and _ 50 years old 
20 are between 10 and 25 years old 


These companies have over 6 
billion dollars of business in force 


—have returned to policyholders 


in dividends over one hundred and 
forty millions of dollars. 


What Mutual Means 


The principle underlying mutual 
insurance and differentiating it 
from other forms is that which 
works to reduce the insurance cost 
by reducing the losses. Economy 
of administration is one of its dis- 
tinct marks; but prevention of loss 
through selection, inspection, edu- 
cation and cooperation is the foun- 
dation on which the whole mutual 
structure is erected. 


Milling and Grain Industry Mutually Insured 


The Midland Flour Mills of Kansas City, Mo., Millers of Town Crier Flour, 
has been a mutual fire policyholder for 60 years. All through the milling and grain 
industry the mutual plan of insurance is the preferred form. Mutual inspection and 


education has reduced the fire hazard in this field and owners have benefited by 
reduced insurance costs. 


MUTUAL FIRE INSURANCE 


FEDERATION OF MUTUAL FIRE INSURANCE COMPANIES 
Nation - wide Representation and Service 


An American £7 Institution 
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Who on January 30, 1932, officially became a member of the Board of Tax 
Appeals. Mr. Leech was born at Ebensburg, Pa., in 1888, and was educated at 
Washington and Jefferson College (A. B., 1911) and the University of Pennsyl- 
vania Law School (LL.B., 1915). During the World War he served in the 
American Expeditionary Army as second lieutenant of the Sixty-fourth Regi- 
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Congresses, representing the Twentieth District of Pennsylvania. 
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When at the direction 
of President Wilson 


the Food Administration Grain Cor- 
poration was organized to handle the 
distribution of food during the World 
War, the eminent counsel chosen to 
erect the corporate structure picked 
Delaware for its organization, and 
The Corporation Trust Company to 
be its Statutory Representative. 


When at the suggestion 
of President Coolidge 


the Flood Credit Corporation was 
organized to handle the work of the 
Mississippi flood relief, the eminent 
counsel chosen to erect the corporate 
structure picked Delaware for its or- 
ganization, and The Corporation 
Trust Company to be its Statutory 
Representative. 


THE TAX MAGAZINE 


When as part of President 
Hoover’s farm relief program 


the Grain Stabilization Corporation 
was organized, the eminent counsel 
chosen to erect the corporate struc- 
ture picked Delaware for its organi- 
zation, and The Corporation Trust 
Company to be its Statutory Repre- 
sentative. 


When in carrying out 
President Hoovetr’s suggestion 


for restoration of public confidence in 
the crisis of 1931 The National Credit 
Corporation was organized the emi- 
nent counsel chosen to erect the cor- 
porate structure picked Delaware for 
its organization and The Corporation 
Trust Company to be its Statutory 
Representative. : 


And Now Again— 


When the Railroad Credit Corporation was organized to put into effect the 
revenue rate pool proposed by the Interstate Commerce Commission as a 
means of relieving the financial strain on the railroads of the country, the 
eminent counsel who erected the corporate structure picked Delaware as the 
state for its organization and The Corporation Trust Company to be its Stat- 


utory Representative. 


What better can you do for YOUR clients than to fol- 


low the example of such counsel in organizing such important companies? 


HE: CORPORATION TRUST COMPANY 
THE, SHAOAAAS <A TLON 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 


FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST., WILMINGTON, DEL. 


Albany, 180 State St. 
Atlanta, Healey BI 
Baltimore, 10 Light t. 


(The Corporation Trust pengecperated) 


Boston Atlantic Nat’l Bk. Bldg. 


Buffalo, Ellicott Sq. B — 

Camden, N. J., 328 Pew et St. 
Chicago, 112 Tak dams St. 
Cincinnati, Uwion Central Life Bldg. 
Cleveland, "Union Trust Bldg. 

Dallas, Republic Bank Bldg. 


he Corporation Tru Tris Reterporated) 





Detroit, Dime Sav. Bank Bldg. 
Dover, Del., 30 Dover Crete. 
Kansas City, R.A. Long Bide 
Los Angeles, security a 
inneapolis, Security Bldg. 
Philade' phia, Fidelity. Y Phila, Tr. Bldg. 
Pittsburgh, Oliver Bld 
Portland, Me., 281 St. john St. 
San Francisco, Mills Bidg 
— Exchange Bidg. 
St. Louis, 415 Pine St. 
Washington, 815 Isth St., N. W. 
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Situs of Intangibles for Inheritance 
Tax Purposes 


By LyLE W. OHLANDER * 


preme Court in First National Bank of Boston 

v. Maine,’ January 4, 1932, eliminating double 
inheritance taxation as to corporate stock and fix- 
ing the domicile of the decedent owner as the true 
taxable situs, was not wholly unex- 
pected in view of the prior decisions 
of the Supreme Court in /larmers 
Loan & Trust Co. v. Minnesota and 
similar cases.” 

It was in the Farmers Loan & 
Trust Company case that the Su- 
preme Court first announced the 
rule that intangibles could be taxed 
for inheritance tax purposes only in 
the state of decedent’s domicile. 
The revolutionary character of this 
decision aroused a_ tremendous 
amount of comment and discussion. 
It overthrew a whole line of cases 
to which the Supreme Court had 
theretofore given definite assent for 
more than a quarter of a century, 
from Blackstone v. Miller, 188 UV. S. 
189 (1903) up to the present time. 

Even the clear statement in 
Farmers Loan & Trust Co. v. Minne- 
sota that the doctrine of Blackstone 
v. Miller was definitely overruled was 
strictly interpreted, and we find a 
consistent refusal to apply the doc- 
trine of the Farmers Loan & Trust 
Company case to intangibles not specifically dealt with 
in that opinion until the Baldwin and Beidler cases, and 


ges recent decision of the United States Su- 


* Counsellor at Law, Chicago; Editor of the Inheritance Tax Service 
published by Commerce Clearing House, Inc. 

1 First National Bank of Boston, Executor of the Estate of Edward 
H. Haskell v. State of Maine, Docket No. 171, U. S. —, 204 
CCH { 6534; on appeal from the Supreme Judicial Court of the State 
of Maine. The opinion of the Court was written by Mr. Justice Suther- 
land. A dissenting opinion was written by Mr. Justice Stone, and 
concurred in by Mr. Justice Holmes and Mr. Justice Brandeis. At the 
time of the argument of this case the Supreme Court permitted the 
State of Minnesota dnd the Tax Commission of the State of New York 
to file briefs as amicus curiae, and the executors of two large estates 
were granted similar privileges. 
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finally the First National Bank case, had removed the 
last vistage of doubt. 

The new doctrine in Farmers Loan & Trust Com- 
pany v. Minnesota was so revolutionary in fact that 
at least one state, which had for many years fostered 
the ideas of reciprocity by which the 
states agreed to surrender to the state 
of decedent’s domicile any right they 
might have to tax intangibles of non- 
resident decedents in return for re- 
ciprocal advantages — this state 
argued forcefully against the theory 
that under the Federal Constitution, 
the taxable situs of intangibles 
should be limited to but one state. 
It is one thing for a state to deny 
itself the right to tax intangibles 
owned by nonresident decedents 
(over which it might seem to have 
jurisdiction) in return for reciprocal 
advantages, but it is an entirely 
different matter when the same state 
is faced with the possibility of losing 
for all time a taxable jurisdiction 
which for many years had been con- 
sidered a constitutional prerogative. 

Nothing, however, can minimize 
the importance and effect of the 
decision in First National Bank of 
Boston v. Maine, settling as it did 
the bitterly fought controversy 
whether the state of incorporation 
may levy an inheritance tax on the transfer of shares 
of stock of its corporations owned by nonresident 
decedents. Even after thé decision in Farmers Loan 


2 Farmers Loan & Trust “a v. Minnesota, 280 U. S. 204 (1930); 


Baldwin v. Missouri, 281 U. S. 586; Beidler v. South Carolina Tax 
Commission, 282 U. S. 1 (1930). These cases eliminated double in- 
heritance taxation as to bonds and certificates of indebtedness, bank 
deposits, United States coupon bonds and promissory notes, indebtedness 
for advances and unpaid dividends, holding that such intangibles were 
taxable for inheritance tax purposes only in the state of decedent’s 
domicile. These cases are discussed in the author’s articles on double 


inheritance taxation appearing in the Tax Maaazine for July, 1930, and 
January, 1931. 
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& Trust Company v. Minnesota the question was pre- 
sented to at least five state appellate and supreme 
courts, and in every instance the state courts re- 
affirmed the doctrine that the state of incorporation 
had jurisdiction to tax shares of stock of domestic 
corporations although such stock might be owned 
by nonresident decedents, distinguishing the Farmers 
Loan & Trust Company case as not applicable to cor- 
porate stock. It was on appeal from one of these 
cases, the First National Bank case, that the doctrine 
reaffirmed so unanimously by the state courts, was 
reversed. 

When we realize the amount of wealth in this 
country represented by corporate stock, and the 
paramount jurisdictional questions involved, we are 
constrained to pause and enquire into the reasoning 
which prompted the court to limit the taxable situs 
of intangible personal property to one jurisdiction, 
the state of decedent’s domicile, and if possible to 
discover some of the effects of the decision. 


First National Bank of Boston v. Maine 


The facts involved in the case of First National 
Bank of Boston v. Maine may be briefly stated as 
follows: One Haskell died a resident of Massa- 
chusetts owning stock in a Maine corporation. The 
devolution of this stock, together with other prop- 
erty was taxed for inheritance tax purposes in Massa- 
chusetts, the state of decedent’s domicile. Maine 
also assessed an inheritance tax based on the transfer 
of the stock of the Maine corporation, and this tax 
was sustained in the Maine courts on the ground 
that the shares of stock were “within its jurisdiction 
and there subject to inheritance tax even though the 
owner was a nonresident decedent.” 130 Me. 123; 
154 Atl. 103. 


Any lingering doubt that the Supreme Court 
might be influenced to distinguish its views expressed 
in the Farmers Loan & Trust Company case as in- 
applicable to the case of corporate stock, because 
possibly of Frick v. Pennsylvania, 268 U. S. 473, was 
quickly dispelled at the outset of the opinion. Inso- 
far as the Frick case rested on Blackstone v. Miller, 
and gave “countenance to the general doctrine that 
intangible property (unlike tangible property) might 
be subject to death transfer tax in more than one 
state,” the case could no longer be considered ac- 
ceptable. 


The theory that intangible property may be sub- 
ject to inheritance tax in more than one state while 
tangible property may not be subject to tax in more 
than one state,—as suggested parenthetically in the 
above quotation,—appears to the Court to be an in- 
surmountable inconsistency, and this becomes one 
of the strong supporting arguments for single in- 
heritance taxation as to intangible property. 

The Frick case was not wholly discarded, how- 
ever, and from the doctrines announced therein the 
Court repeated and reaffirmed two rules of law: 





3 These decisions include First National Bank of Boston v. Maine, 
Supreme Judicial Court of Maine, March 17, 1931 (204 CCH { 6244), 
reversed the United States ye Court as noted in this article; 
Estate of Lend, Supreme Court of Minnesota, May 15, 1931 (204 CCH 
6341); Gates v. Bank of Commerce & Trust Co., Supreme Court of 
Arkansas, June 29, 1931 (204 CCH { 6407); Estate of Sack, Appellate 
Division, New York, May 15, 1931 (204 CCH 96354); Zahn’s Executor 
(Equitable Trust Co.) v. State Tax Commission, Court of Appeals, 
Kentucky, December 9, 1931 (204 CCH { 6518). 
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first, that tangible personal property could only be | 
taxed by one state, that in which a definite situs could 
be found; and second, that a state must have juris- 
diction over the thing that is taxed, for to impose 
taxes without such jurisdiction “is mere extortion 
and in contravention of due process of law.” 

The Court reaffirms its stand against double in- 
heritance taxation, forecast in Safe Deposit & Trust 
Co. v. Virginia, 280 U. S. 83, and applied in the 
Farmers Loan & Trust, Baldwin and Beidler cases, | 
concluding— 

The view that two states have power to tax the same | 
transfer on different and inconsistent principles was dis- 
tinctly rejected; and the general reasons which support the 
rule that tangibles and their testamentary transfer may be 
taxed only by the state where they are found were held to be f 
sufficient to inhibit the taxation by two states of intangibles 
with a taxable situs imposed by due application of the 
mobilia maxim. (Italics ours.) 

It has been definitely determined, the Court con- 
tinues, that real and tangible personal property may 
not be taxed, or made the basis of an inheritance 
tax, except by the state in which it is located, Frick 
v. Pennsylvania; and in Farmers Loan & Trust Co. 
v. Minnesota and the Baldwin and Beidler cases, the f 
rule is laid down that certain specific kinds of in- 
tangibles are subject to inheritance tax only in the 


state of decedent’s domicile, although in some cases f 


the right to enforce the debt represented by such 


intangibles might require resort to the laws of an- 


other state. 


But the rule of immunity from taxation in more } 
than one state, the Court holds, “is broader than the : 


application thus far made of it.” 


In its application to inheritance taxes the rule is J 


said to rest for its justification “upon the fundamental 


conception that the transmission from the dead to the § 
living of a particular thing, whether corporeal or in-¥ 


corporeal, is an event which cannot take place in two 
or more states at one and the same time.” 


In regard to tangible property the opposite view 
is rejected as “connoting a physical impossibility”; 
while as to intangible property it is rejected “as in- 
volving an inherent and logical self contradiction,” 
the Court concluding— 

Due regard for the processes of correct thinking com- 
pels the conclusion that a determination fixing the local 
situs of a thing for the purpose of transferring it in one 
state carries with it an implicit denial that there is a local 


situs in another state for the purpose of transferring the 
same thing there. 


The contrary conclusion as to intangible property has § 
led to nothing but confusion and injustice by bringing 


about the anomalous and grossly unfair result that one 
kind of personal property cannot, for the purpose of im- 
posing a transfer tax, be within the jurisdiction of more 
than one state at the same time, while another kind, quite 
as much within the protecting reach of the Fourteentli 
Amendment, may be, at the same moment, within the 
taxable jurisdiction of as many as four states, and by each 
subjected to a tax upon its transfer by death, an event 
which takes place, and in the nature of things can take 
place, in one of the states only. 


And the rule is definitely laid down that a trans-§ 


fer from the dead to the living of any specific proper- 
ty “is an event single in character and is effected under 
the laws, and occurs within the limits, of a particular 
state; and it is unreasonable, and incompatible with 
a sound construction of the due process of law clause 
of the Fourteenth Amendment, to hold that jurisdic- 












An 
impo 
reaso 
state 
selec 
want 
domi 
is the 


capil 
first 
righ 
the | 
payr 
Inco: 
SON ¢ 
U: 
the. 
and 
but, 
deat 
the ; 
from 
the 
a 

, Pr 
tice ; 
confi 
wT 
chara 
a par 
the C 
contr 
the le 
might 
tax: ‘= 


STI 
Part « 





me 
lis- 
the 
be 
be 


les F 


the 


mM- F 


lay 
ice 
ick 
Co. 
the 

in- 
the 
ses 
ach 
an- 


ore 


re et 


the § 


e is 


ntal 
th é 
4an- 


two 


riew 


ty”; r 


; in- 
” 


on, 


com- fF 


local 


one & 


local 


r the 3 


- has & 


ging 
one 
f im- 
more 
quite 
eenthi 
r the 
each 
event 
take 


rans- 


oper- 
under 
cular 
with 
lause 
isdic- 






February, 1932 


tion to tax that event may be distributed among a 
number of states.” (Italics ours.)* 

Is there such a difference between corporate stock 
on the one hand and bonds and other intangibles on 
the other hand as would require a different rule of 
inheritance taxation as to corporate stock? A\l- 
though there may be a distinction for some purposes 
between stocks and bonds, the Court holds that such 
a distinction “for the essentially practical purposes of 
taxation is more fanciful than real.” It is pointed 
out that both stocks and bonds are intangibles and 
that both have been recognized as resting in contract, 
or technically, as “choses in action.” Furthermore, 
state reciprocal exemption laws have made no dis- 
tinction between shares of stock and other types of 
intangibles, and this “impressive recognition of the 
substantial identity” of various types of intangibles, 
the Court holds, is entitled to weight. 


The conclusion is therefore made that corporate 
stock as well as other intangibles may be taxed con- 
stitutionally in only one state. 


The question remains: In which state, among two 
or more claiming the power to impose the tax, does 
the taxable event occur? 


The Court had already solved the question as to 
certain types of intangibles in the Farmers Loan & 
Trust, Baldwin and Beidler cases, by applying the rule 
of mobilia sequuntur personam, limiting the right to 
tax to the state of decedent’s domicile.® And this 
rule is applied definitely to the case of corporate 
stock, the Court saying: 

And since death duties rest upon the power of the state 
imposing them to control the privilege of succession, the 
reasons which sanction the selection of the domiciliary 
state in the various cases first named, sanction the same 
selection in the case last named. In each case, there is 
wanting, on the part of a state other than that of the 
domicile, any real taxable relationship to the event which 
is the subject of the tax. 

It is further pointed out that ownership of shares 
of stock by the stockholder and ownership of the 
capital by the corporation are not identical. The 
first is “an individual interest giving the stockholder a 
right to a proportionate part of the dividends and 
the effects of the corporation when dissolved, after 
payment of its debts. * * * And this interest is an 
incorporeal property right which attaches to the per- 
son of the owner in the state of his domicile.” 

Undoubtedly the state of incorporation may tax 
the transfer of the stock of a nonresident decedent, 
and the issue of a new certificate in place of the old, 
but, plainly, the Court says, “such a tax is not “a 
death duty which flows from the power to control 
the succession; it is a stock transfer tax which flows 
from the power of the state to control and condition 
the operations of the corporation which it creates.” 

The Court concludes— 

Practical considerations of wisdom, convenience and jus- 
tice alike dictate the desirability of a uniform general rule 
confining the jurisdiction to impose death transfer taxes 





*This argument that inheritance taxes rest upon an event single in 
character and effected under the laws and occurring with the limits of 
a particular state, is reiterated in other parts of the opinion where 
the Court holds that “death duties rest upon the power of the state 
controlling them to control the privilege of succession”; and again that 
the levy of a tax on the transfer of stock even in nonresident estates 
might be supported as a stock transfer tax, but not as an inheritance 
tax “which flows from the power to control the succession.” 

5 The possible exception as to “business situs” is discussed in a later 
Part of the article. 
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as to intangibles to the state of the domicile; and these 
considerations are greatly fortified by the fact that a large 
majority of the states have adopted that rule by their 
reciprocal inheritance tax statutes. In some states, indeed, 
the rule has been declared independently of such reciprocal 


statutes. The requirements of due process of law accord 
with this view. 


The Dissenting Opinion 


The dissenting opinion, written by Mr. Justice 
Stone and concurred in by Mr. Justice Holmes and 
Mr. Justice Brandeis, questions the right or neces- 
sity of ascribing a situs to the shareholder’s intangi- 
ble interests represented by shares of stock “which, 
because of their very want of physical characteristics, 
can have no situs.” To quote from the opinion: 

Such want of logic as there may be in taxing the transfer 
of stock of a nonresident at the home of the corporation 
results from ascribing a situs to the shareholder’s intan- 
gible interests which, because of their very want of physical 
characteristics, can have no situs, and again in saying that 
the rights, powers, and privileges incident to stock owner- 
ship and transfer which are actually enjoyed in two taxing 
jurisdictions, have situs in one and not in the other... . 

The withdrawal from appellee of authority to impose the 
present tax, in terms which would sweep away all power 
to impose any form of tax with respect to the shares of 
a domestic corporation if owned by non-residents, would 
seem to be a far greater departure from sound and ac- 
cepted principles, and one having far more serious con- 
sequences, than would the disregard of wholly artificial 
notions of the situs of intangibles.® 

The fact that taxation might be “double” should 
not affect its constitutionality, the dissenting opinion 
continues. In the present case, Maine allowed a de- 
duction of the Massachusetts tax before imposing its 
own. But— 

. as the stockholder could secure complete protection 
and effect a complete transfer of his interest only by in- 
voking the laws of both states, I am aware of no principle 
of constitutional interpretation which would enable us to 
say that taxation by both states, reaching the same eco- 
nomic interest with respect to which he has sought and 
secured the benefits of the laws of both, is so arbitrary 
or Oppressive as to merit condemnation as a denial of due 
process of law. 

The most searching inquiry is probably that con- 
tained in the last paragraph of the opinion where the 
majority view is charged with inconsistency. Why 
deny Maine the power to tax the transfer of sharés 
of stock of a domestic corporation in a nonresident 
estate, in face of the now accepted doctrine “that a 
transfer of his chattels located there and equally un- 
der its control, Frick v. Pennsylvania, supra, and that 
his rights as cestui que trust in a trust of property 
within the state, Safe Deposit & Trust Company v. 
Virginia, supra, may be taxed there and not else- 
where.” 

Such a policy, the opinion concludes— 


... makes no such harmonious addition to a logical pat- 
tern of state taxing power as would warrant overturning 
an established system of taxation. The capital objection 
to it is that the due process clause is made the basis for 
withholding from a state the power to tax interests subject 
to its control and benefited by its laws; such control and 
benefit are together the ultimate and indubitable justifica- 
tion of all taxation. 

To many the dissenting opinion is the more sound, 
particularly in view of the argument in the quotation 
immediately above. Why should due process be 


stretched to support a denial of the right of a state 


® This recalls the concurring and dissenting opinions in Farmers Loan 
reference may be made to 204 CCH { 10025, and 19 C. J. 390, where nu- 
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to impose a tax on the devolution of property so 
much within its control? If control and benefit con- 
stitute justification for taxation surely it is present 
in the transfer of corporate securities. 


It does not seem that the views expressed by the 
majority in this case can ever be applied to interna- 
tional affairs. No sovereign could accept the argu- 
ment that the transfer at death occurred in reality 
in only one country. Surely then it must be regret- 
ted that the states should be shorn of another of the 
characteristics of statehood which they once enjoyed 
with full approval of the Supreme Court.’ It re- 
calls the words of Mr. Justice Holmes dissenting in 
Baldwin v. Missouri: “TI have not yet adequately ex- 
pressed the more than anxiety that I feel at the ever 
increasing scope given to the Fourteenth Amend- 
ment in cutting down what I believe to be the con- 
stitutional rights of the States.” On the other hand, 
recalling the majority opinion in Farmers Loan & 
Trust Co. v. Minnesota, if double taxation has caused 
friction between states, the establishment of a rule 
eliminating double taxation may prove sound.® 


Effect of the Decision: Reciprocity, Refunds and 
Waivers 


Of course the reciprocal exemption system has en- 
tirely been done away with.® The rule is now defi- 
nitely established that intangibles are taxable only 
in the state of decedent’s domicile, and that was the 
object of reciprocity. It may be suggested that if the 
First National Bank decision is so in harmony with 
the ideas of reciprocity, there should be no objec- 
tion ; and yet, as pointed out above, there is a decided 
distinction between the grant of reciprocity and the 
loss of taxable jurisdiction. 


In some eleven states there was no grant of reci- 
procity. These states will be the most seriously 
affected by the present decision. But in every state 
where taxes have been collected on nonresident in- 
tangibles (and reciprocity is a comparatively recent 
adaptation in many states) there will be the question 
of refunds and waivers. 

Taking up the matter of refunds first, it may be said 
generally that, although a state may be considered 
under obligation to refund taxes collected under 
statutory provisions subsequently declared uncon- 
stitutional, yet it is too sound a doctrine to be over- 
thrown that a state may be sued only with its 
consent. Many states have made provision for refund 
of taxes illegally collected. In most cases there is a 
time limit within which application for such refunds 
may be made, and in each instance the refund provi- 
sions must be closely followed. In many cases, too, 
the tax must have been paid under protest in the 
first instance. Cooley on Taxation, Fourth Edition, 
Secs. 1276, 1282. It must be remembered also that 
in many instances the taxes now forbidden were col- 
lected under statutes which at the time of the col- 


7 Blackstone v. Miller, 188 U. S. 189, reversed in Farmers Loan & 
Trust Co. v. Minnesota, 280 U. S. 204. 

8 Reference might be made in passing to the decision in Brooks et al., 
Exrs., 22 BTA (1931). R citizen of Great Britain residing in 
Cuba owned stock and bonds of foreign and domestic corporations 
which were kept by his son in New York. The Board of Tax Appeals 
held that such securities should not be included as part of decedent’s 
ross estate under the Federal Estate Tax Act because of Farmers 
oan & Trust Co. v. Minnesota and similar cases. 

® Reciprocity still prevails, héwever, between certain States of the 
United States and a few of the Canadian provinces. 
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lection were considered valid under the Federal 
Constitution and amply supported by decisions of the 
United States Supreme Court itself. Cf. Bunn v. 
Maxwell, Supreme Court of North Carolina, October 
18, 1930. F 


Waivers have in the past been considered neces- 
sary in connection with the collection of inheritance 
taxes on intangibles in nonresident estates to ensure 
payment of the tax. For instance, a waiver or con- 
sent would be required before a domestic corporation 
would be permitted to transfer stock on its books or 
issue new stock where such stock was owned by a 
nonresident decedent. To obtain such a waiver the 
tax due must be paid. The question which now arises 
is this: If the state of incorporation may not levy 
inheritance tax on stock owned by nonresident de- 
cedents, may waivers be required for the transfer of 
such stock? For all practical purposes the answer 
would seem to be in the negative. The principal 
need of waivers and consents has gone. State offi- 
cials and estate representatives would be relieved of 
considerable burdens if waivers were no longer re- 
quired. But, as a matter of caution and because of 
statutory requirements, waivers may still be required. 
After all it still remains with the states to designate 
the procedure for the transfer of corporate securities. 


Another important factor must be kept in mind. 
If only the state of domicile may tax intangibles for 
inheritance tax purposes, the taxing officials will be- 
come more increasingly vigilant in determining the 
domicile of the decedent. The crux of the whole 
matter now rests on domicile.” 


Possible Avoidance of Inheritance Taxes as a Result 
of the Decision 


The possibility of tax avoidance as a result of the 
First National Bank case is not a small matter.” Ii, 
for example, a resident of Connecticut dies leaving 
an estate consisting entirely of intangibles kept in 
New York City, and his will, his executor and bene- 
ficiaries were all in New York, his entire estate could 
be probated there without resort to the Connecticut 
courts. New York would not be able to impose a 
tax under the First National Bank case, and Connecti- 
cut would have no assets upon which to satisfy its 
claim. Hence the estate may avoid inheritance taxes 
entirely. 


The New York case, Estate of Martin, presented 
a similar question, and though the case was not one 
of attempted tax evasion the discussion throws light 
on the situation and also the possibilities of prevent- 
ing tax evasion.?? In Estate of Martin, decedent's 
domicile was in Connecticut; the estate, consisting 

(Continued on page 69) 


1 An example of the controversy which may arise over domicile ap- 
pears in the recent dispute between Pennsylvania and New Jersey 
over the domicile of the late Dr. John Thompson Dorrance, founder 
and owner of large interests in the Campbell Soup Company. The 
estate is valued at between one and two hundred million dollars. 
Time, November 2, 1931. As to the matter of determining domicile 
reference may be made to 204 CCH page 10025, and 19 C. J. 390, where 
numerous cases are collected and discussed. . 

11J—n Baldwin v. Missouri, 281 U. S. 586, suggestion of the possibilities 
of evasion were answered thus: “It has been suggested that should 
the state of the domicile be unable to enforce collection of the tax laid 
by it upon the transfer, then in practice all taxation thereon might be 
evaded. The inference seems to be that double taxation—by two states 
on the same transfer—should be sustained in order to prevent escape 
from liability in exceptional cases. We cannot assent. In Schlesinger 
v. Wisconsin, 270 U. S. 230, 240, a similar motion was rejected.” 


(See page 69 for footnote 12) 


‘| 


of s 
due 
fero 
$10, 
dep: 
peri 
basi 

A 
azin 
asse 
whe 
mai 

A 
Tax 
mits 
quir 
thor 


tran 
prot 
The 
sum 
$8,9 
$8,9 
the | 
tion 
Con 
a be 
erty 
dep1 
tran 
of ¢ 
to t 

ei 

Th 
1926 

Se 
whic 
cenc 
the ; 
purp 
othe: 

Se 
term 


of p: 
the ¢ 


(8) 
31, 1 
~~ 


‘2 




















































rer 
yal 
ffi- 
of 
re- 
of 
edd, 
ate 
ies. 
nd. 
for 
be- 
the 
ole 


sult 


the 

If, 
ying 
t in 
ene- 
ould 
‘icut 
se a 
ecti- 
y its 


axes 


ented 
- one 
light 
vent- 
ent’s 
sting 


cile ap- 
Jersey 
founder 
. pe 
dollars 
lomicile 
» where 


sibilities 
should 
tax laid 
night be 
o states 
t escape 
Hesingel 
ted.” 





Increasing Depreciation Allowance 


Through ‘Tax-free Exchanges 


By BERTRAM S. BOLeEy * 


HE thesis herein undertaken is that under ex- 
isting law the depreciation basis of property 
acquired through tax-free exchanges is the cost 
of such property to the transferor without any re- 
duction for the depreciation charged off by the trans- 
feror. For instance, property costing transferor 
$10,000, against which transferor has charged off 
depreciation in the sum of $2,000, may, over the 
period of its unexpired life, be depreciated upon the 
basis of $10,000 rather than upon the basis of $8,000. 
An article in the October (1931) issue of this mag- 
azine discussed the stepped-up depreciation basis of 
assets acquired through corporate reorganization 
where an 80 per cent interest or control does not re- 
main in the same persons. 


A recent decision by the United States Board of 
Tax Appeals presents a situation which in effect per- 
mits a stepped-up depreciation basis of assets ac- 
quired through corporate reorganization, even 
though an 80 per cent interest or control does remain 
in the same persons. 


In Burlington Gazette Company v. Commissioner,' 
the transferee corporation acquired certain as- 
sets for which it issued its stock to the transferor 
individuals in substantially the same proportions as 
their interest in the assets had been prior to the 
transfer. Among the assets acquired were depreciable 
properties which cost the transferors $10,714.00. 
The transferors had charged off depreciation in the 
sum of $1,791.23, leaving an unreturned cost of 
$8,922.77. The Commissioner used the sum of 
$8,922.77 as the basis for computing depreciation of 
the property while owned by the transferee corpora- 
tion. The transferee corporation contended that the 
Commissioners erred by computing depreciation on 
a basis arrived at by reducing the cost of the prop- 
erty to the predecessor owners by the accumulated 
depreciation up to the date of acquisition by the 
transferee of computing ; and that the correct method 
of computing depreciation was on the basis of cost 
to the predecessor owners, i. e., $10,714.00. 

The Board, without a dissent, said: : 

The pertinent provisions of the Revenue Acts of 1924 and 
1926 are as follows: 

Sec. 204. (c) [Sec. 114a, Act of 1928] The basis upon 
which depletion, exhaustion, wear and tear, and obsoles- 
cence are to be allowed in respect of any property shall be 
the same as is provided in subdivision (a) or (b) for the 
purpose of determining the gain or loss upon the sale or 
other disposition of such property, * * * 

Sec. 204. (a) [Sec. 113a, Act of 1928] The basis for de- 
termining the gain or loss from the sale or other disposition 
of property acquired after February 28, 1913, shall be at 
the cost of such property; except that— 

aK ok * aC * * 

(8) If the property * * * was acquired after December 

31, 1920, by a corporation by the issuance of its stock or 


* Member “4 we Atlanta, Georgia Bar. 
i is 56. 


securities in connection with a transaction described in 
paragraph (4) of subdivision (b) of Section 203 * * * then 
the basis shall be the same as tt would be in the hands of the 
transferor, increased in the amount of gain or decreased in 
the amount of loss recognized to the transferor upon such 
transfer under the law applicable to the year in which the 
transfer was made. 

The language employed in the above-quoted sections of 
the revenue acts is clear and unequivocal. The depreciation 
during 1924 and 1925 upon the assets in question must be 
computed upon the same basis as would have been used had 
the property remained in the hands of the transferors, and 
that basis must be increased or decreased, i. e., adjusted, 
by the amount of gain or loss recognized to the trans- 
ferors upon the transfer made in 1921. The parties are in 
accord as to the fact that no gain or loss was recognized 
to the transferors in 1921 and accordingly there are no ad- 
justments to be made to the transferors’ depreciation basis. 
Section 204 of the Revenue Acts of 1924 and 1926 provides 
for the basis for determining gain or loss, depletion and 
depreciation, and pursuant to its provisions this petitioner’s 
transferors’ depreciation basis would be the cost of the as- 
sets in question without any diminution on account of 
prior accumulated depreciation. Accordingly, the deprecia- 
tion basis used by the petitioner in its computation is the 
correct basis, for such basis would have been the trans- 
ferors’ basis had the property remained in their hands. Cf. 
Grain King Mfg. Co., 14 B. T. A. 793; L. H. Philo Corpora- 
tion, 16 B. T. A. 130. 

The respondent contends that section 202 of the Revenue 
Acts of 1924 and 1926 applies to the case at bar and he 
has employed that section as authority for diminishing the 
transferors’ depreciation basis by accumulated depreciation 
in arriving. at what he terms this petitioner’s depreciation 
basis. That section refers only to the determination of the 
amount of gain or loss and has no application to the deter- 
mination of the basis, i. e., the starting point, upon which 
gain or loss is to be determined. The said section provides 
that the basis shall be determined as provided in Section 
204 (a) or (b) and further that such basis shall be adjusted, 
inter alia, by accumulated depreciation up to the date of the 
disposition of the property. The said Section 202 has no 
application to the determination of this petitioner’s depre- 
ciation basis. 

We are of the opinion that the respondent erred in ad- 
justing the transferors’ depreciation basis, i. e., cost of the 
assets, which is also this petitioner’s depreciation basis, by 
accumulated depreciation up to the date of the transfer in 1921. 


The Burlington case definitely holds that the basis 
for depreciation of property received in a non-taxable 
reorganization is the same as in the hands of the 
transferor and may not be reduced by the transfer- 
or’s accumulated depreciation.’ 

The results obtainable from an application of the 
Burlington case are startling. For instance: 

(1) The depreciation basis of property acquired 
by gift will be the cost of such property to the donor 
without any reduction for the donor’s accumulated 
depreciation. 

Example: Property costing A $20,000 is acquired 
by B by gift. A has held the property for five years, 
and during that time has deducted $5,000 for de- 


preciation. The property has an unexpired life of 
fifteen years. 





2 Cf. H. Philo Corporation, 16 B. A. 130 (Acq. VIII-2, hg 
42) aff. Ty F. (2d) 1079; Grain King Mia. Company, 14 B. T. Cs 
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Comment: Following the holding in the Burlington 
case, B is entitled to: a depreciation allowance of 
$20,000, rather than of $15,000, over a period of fifteen 
years. 

(2) Property acquired by a transfer in trust (other 
than by bequest or devise) may be depreciated upon 
the basis of cost to the grantor, without any reduc- 
tion for the grantor’s accumulated depreciation. 

Example: Property which cost A $50,000 is placed 
in trust for B. A has held the property for five years 
during which time he deducted $5,000 for deprecia- 
tion. The property has an unexpired life of forty-five 
years. 

Comment: Under the Burlington decision, the basis 
of the property for purposes of depreciation is $50,000 
without any reduction for the depreciation deducted 
by the settlor of the trust. 

(3) Where property held for productive use in 
trade or business or for investment is exchanged for 
property of a like kind to be held for productive 
use in trade or business or for investment, the de- 
preciation basis of the property acquired is the cost 
of the property exchanged with no reduction for the 
depreciation deducted with respect of the property 
exchanged or the property acquired. 

Example: Property costing A $100,000 which is 
held for investment is exchanged for like property 
which is to be held for investment. A has deducted 
$25,000 for depreciation during the five years he has 
owned the property. The property has an unexpired 
life of fifteen years. 

Comment: Under the Burlington case, the deprecia- 
tion basis of the property acquired by A is $100,000 
‘without any reduction for the accumulated deprecia- 
tion on the property acquired or the property ex- 
changed. 

(4) The depreciation basis of assets acquired by 
a corporation through reorganization, where an 80 
per cent interest or control remains in the same per- 

sons, is the cost of such assets to the transferors 
increased in the amount of gain recognized to the 
transferor. 


Example: Corporation A acquires the assets of cor- 
poration B. Said assets cost corporation B $100,000. 
Depreciation in the sum of $25,000 has accumulated. 
The stockholders of corporation B have an 80 per 
cent interest or control in corporation A. 


Comment: Following the Burlington decision, the 
assets have a basis of $100,000, for determining de- 
preciation. 

(5) One or more individuals may transfer assets 
to a corporation which they control, and depreciate 
upon the basis of the cost of the assets to them with- 
out any reduction for accumulated depreciation. 

Example: A and B, partners, transfer to corpora- 
tion C, controlled by them, assets costing the partner- 
ship $100,000, and against which depreciation in the 
sum of $25,000 has accumulated. 

Comment: Under the Burlington case, the basis of 
the assets for determining depreciation is $100,000. 

The Commissioner has not taken an appeal from 
the Burlington case, nor has he expressed his acquies- 
cence or non-acquiescence in the decision. The scope 
of the Burlington case’is so broad that it is highly 
probable that the Income Tax Unit will not follow 
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by the Supreme Court of the United States. 


A practical result of the Burlington decision is that J 


a transferee corporation obtains a step-up of its 
assets, for the purpose of determining depreciation, 
both where there is an 80 per cent interest or control 
and where there is not an 80 per cent interest or 
control. Frequently the transferee corporation is in 
a better position where there is an 80 per cent interest 
or control than where there is not. 

Example: Corporation A acquires through reor- 
ganization the assets of corporation B and corpora- 
tion C. Said assets cost corporation B and corporation 
C $200,000. Accumulated depreciation amounts to 
$80,000. The consideration given by corporation A 
is $75,000 cash and its stock which has a fair market 
value of $75,000. Gain in the sum of $15,000 is recog- 
nized to both corporation B and corporation C. 

Comment: If there is not an 80 per cent interest 
or control, the basis for determining depreciation will 
be the cost to corporation A, which is $150,000. If 
there is an 80 per cent interest or control, the basis, 
under the Burlington decision, for determining de- 
preciation is $200,000 (the basis in the hands of B 
and C) plus $30,000 (amount of gain recognized to 
the transferors) making a total of $230,000 for the 
basis for determining depreciation. 

There are three views, possibly more, which may 
be taken with respect of the application of the phrase 
the basis shall be the same as it would be in the hands 
of the transferors which appears throughout the ex- 
ceptions to Section 113 (a). 

Familiarity with Sections. 114 (a); 113 (a); 113 
(a) (7); 113 (a) (8); and 111 of the Act of 1928 is 
essential to enable one to follow the views hereafter 
set out. 

The Board opinion quoted above contains Sections 
114 (a); 113 (a); and 113 (a) (8). Sections 113 (a) 
(7) and 111 are as follows: 

Section 113 (a) (7). Transfers to Corporation Where 
Control of Property Remains in Same Persons.—If the prop- 
erty was acquired after December 31, 1917, by a corporation in 
connection with a reorganization, and immediately after 
the transfer an interest or control in such property of 80 
per centum or more remained in the same persons or any 
of them, then the basis shall be the same as it would be 
in the hands of the transferor, increased in the amount 
of gain or decreased in the amount of loss recognized to the 
transferor upon such transfer under the law applicable to 
the year in which the transfer was made. This paragraph 
shall not apply if the property acquired consists of stock 
or securities in a corporation a party to the reorganization, 
unless acquired by the issuance of stock or securities of 
the transferee as the consideration in whole or in part for 
the transfer. 


Sec. 111 (a) Computation of Gain or Loss.—Except as 
hereinafter provided in this section, the gain from the sale 
or other disposition of property shall be the excess of the 
amount realized therefrom over the basis provided in Sec- 
tion 113, and the loss shall be the excess of such basis over 
the amount realized. 

(b) Adjustment of Basis——In computing the amount of 
gain or loss under subsection (a)— 

(1) Proper adjustment shall be made for any expendi- 
ture, receipt, loss, or other item, properly chargeable to 
capital account, and 

(2) The basis shall be diminished by the amount of the 
deductions for exhaustion, wear and tear, obsolescence, 
amortization and depletion which have since the acquisition 
of the property been allowable in respect of such property 

(Continued on page 66) 


the decision until and unless the Board is affirmed [ 
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Why Pay Property Taxes? 


Property Tax Delinquency in Ohio: A Bill 


of Particulars 
By ArTHur E. NILsson * 


N a previous article* reviewing the law and 
| practice of general property tax assessment in 
Ohio, the many shortcomings in administration 
growing out of the attempt to apply the “uniform 
rule” in the assessment of all taxable property were 
set forth in some detail. An examination of the 
general procedure of property tax collection in Ohio 
likewise discloses not only certain defects in the law 
but also a widespread failure of 
tax officials to administer the law 
in conformance with its mandates. 
In fact the distinction between tax 
collection at law and tax collection 
in practice suggests that this phase 
of property tax administration in 
Ohio should also be considered un- 
der the general title of “Romance 
and Reality,” the “reality,” with re- 
spect to delinquent property tax 
collection, being one stage removed. 
The problem of tax collection, in 
its significant aspect, turns upon 
the collection of those taxes which 
are not paid at the time required by 
law. In general meaning such taxes 
are known as delinquent taxes; at 
law these unpaid taxes may or may 
not be considered as delinquent, de- 
pending upon statutory definition. 
In many states unpaid taxes are not 
defined as delinquent until the ex- 
piration of a certain period of time 
following the date of their default. 
For example, in Ohio, unpaid real 
property taxes are not defined as delinquent unless 
they have been in default for two consecutive semi- 
annual tax paying periods. 
_ Whether reference be made to delinquent taxes 
in the general or in the technical sense, it is apparent 
that only with the collection of those taxes remaining 
unpaid after the regular collection period is it neces- 
sary to collect taxes in the literat sense of the word. 
For otherwise the function of tax collection resolves 
itself essentially into one of tax receiving, since the 
voluntary and regular payment of taxes by taxpayers 
calls for little or no collection effort on the part of 
the Treasurer’s office. There seems to be little 
doubt therefore that the best measure or index of 
tax collection efficiency can be obtained by exam- 
ining the law and method of delinquent tax collec- 
tion with particular reference to tax delinquency data. 
* Associate Professor of Economics, Oberlin College; formerly Econo- 
mist of The Governor’s Taxation Committee of Ohio. 
1This study, presented here in summary form, comprises Part II of 
the Report on Property Tax Administration in Ohio, prepared by the 
Subcommittee on Research of the Governor’s Taxation Committee, Ohio. 
A summary of Part I of this report, with a brief discussion of the 


work undertaken by the Subcommittee on Research, was presented in 
@ previous article. 


*See R. T. Compton’s article, “Romance and Reality,” Nationat Tax 
Macazing, Dec., 1931. 
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Unpaid real and personal property taxes have 
assumed such serious proportions in Ohio in recent 
years that they have come to be considered as one 
of the outstanding problems in the financial affairs 
of local governments. In 1929 there were outstand- 
ing over $50,000,000 of unpaid real and personal 
property taxes on the tax rolls of the 88 counties 
of-the state—a serious situation indeed when ap- 
proximately 90% of the revenue of 
local governments is obtained from 
property tax collections. Before 
attempting to explain this apparent 
breakdown of the property tax col- 
lection machinery throughout the 
state it would be well to note a few 
general considerations which are in- 
volved whenever the item of un- 
paid taxes bulks large in the fiscal 
picture. 

Property tax delinquency may 
denote, either singly or in combina- 
tion, overburdensome taxation in 
general, unfavorable economic cori- 
ditions, a defective tax collection 
system, or a laxity in the adminis- 
tration of tax collection laws. Al- 
though it is not uncommon to find 
an element of each in every serious 
tax delinquency situation, one of 
the several possible underlying con- 
ditions generally exercises a pre- 
dominating influence, while the 
others, for the most part, are only 
of a contributory nature. 

This mixture of the causes of tax delinquency, 
however, gives the general problem a larger scope 
and greater complexity than would be the case if it 
were associated with one definite and clearly de- 
finable cause. In many instances, therefore, the 
problem of tax delinquency becomes more than one 
of tax collection methods, particularly so when it 
touches upon the broader question of the economic 
capacity of delinquent taxpayers to meet the costs 
of government which have been levied upon them. 
If overburdensome taxation be the primary cause 
of the delinquency, the problem of its elimination 
then concerns itself more with the establishment of 
an equitable and sound taxing system for the com- 
munity as a whole than with the modification of tax 
collection methods or the improvement of the ad- 
ministration of the tax laws. On the other hand, 
if the delinquency results from an inefficient tax 
collection system or a laxity in the administration 
of the tax collection laws, the problem of its cor- 
rection becomes more direct and less difficult than 
would be the case if causes more remote were 
responsible. 
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With particular reference to unpaid taxes on real 
property, tax delinquency may be considered as 
being of two different degrees: one, short-term 
or temporary delinquency, and the other, absolute 
delinquency. 


In the case of short-term delinquency, taxes are 
paid before the laws of enforced collection are in- 
voked. Short-term delinquency is of a temporary 
and irregular nature and usually occurs because 
the taxpayer finds difficulty in securing funds at the 
particular time when tax payment is due. All of 
this delinquency can not be attributed to temporary 
financial difficulties, however, for much of it has its 
origin in mere carelessness on the part of many tax- 
payers who are not in the habit of meeting their 
obligations promptly, penalties notwithstanding. The 
quality of the administration of the tax collection 
laws is also a contributing factor in the appearance 
of short-term delinquency. If the laws are not vig- 
orously enforced as a result of dilatory collection 
efforts, some delinquency will inevitably appear, if 
for no other reason that that of encouraging procras- 
tination on the part of certain taxpayers who other- 
wise would pay their bills promptly. 


It should be kept in mind, however, that penalties 
‘imposed for the delayed payment of taxes serve to 
discourage any short-term delinquency which might 
arise out of the conditions suggested. From the 
point of view of the taxpayer, the penalties are 
‘usually high enough so that using the credit of the 
county proves to be an expensive means of indirectly 
borrowing money. On the other hand, the little gain 
the public treasury receives from penalty charges in 
this respect is partially, if not completely, offset by 
the added expense of detailed record-keeping of de- 
linquent taxes and the cost of temporary borrowing 
which might be necessary if this delinquency is of 
large amount. 


Concerning the influence of one other factor con- 
tributing to short-term delinquency, it should be 
mentioned that if in certain areas there be a large 
amount of such delinquency not traceable to ineffi- 
cient collection methods there is a strong possibility 
that it has been occasioned by some unfavorable 
economic development in the community. A crop 
failure, a bank failure, or an acute depression of local 
industry upon which a large number of taxpayers are 
dependent, will bring about a large amount of de- 
linquency of this nature. If the adverse economic 
conditions are not of long duration, no particular 
serious consequences may result; but should these 
conditions continue for a protracted period, consid- 
erable of the delinquency which at the outset was 
clearly of a temporary nature may take on the char- 
acteristics of absolute delinquency. 


In delinquency termed as absolute, the duration of 
the period of non-payment of taxes is such that the 
state finds it necessary to enforce the collection of 
the unpaid taxes by either foreclosure proceedings 
or the sale of tax liens. The length of time during 
which taxes are allowed to remain in default before 
tax sale depends upon statutory provisions. In Ohio, 
foreclosure proceedings are brought against delin- 








February, 1932 






quent lands only after taxes have remained unpaid 
for a period of five or five and one-half years.’ 


When property owners allow themselves to be dis- 
possessed of their lands by tax sale, there is reason 
to believe that the incomes from such properties are 
insufficient to meet the charges placed upon them. 
Quite clearly these are cases of overburdensome 
taxation. No taxpayer will continue to pay taxes 
on property if the returns from such ownership are 
not sufficient to defray the costs of carrying the prop- 
erty, and under such conditions ownership will be 
relinquished by allowing the property to be sold for 
taxes. Fairness to the owners of such properties 
demands an immediate correction of the manifest 
inequalities of assessment and taxation whenever 
such a situation is found. It is also to the interests 
of the taxpayers of the community at large that such 
delinquent lands be restored to the active taxpaying 
list as rapidly as possible. For after all, delinquent 
lands pay no taxes, and the sooner that the tax valua- 
tions of such properties are reduced to a point where 
the tax costs will be low enough to encourage pri- 
vate holding the sooner will taxpaying properties be 
relieved of the burden of non-taxpaying properties. 

From the standpoint of the community at large, 
absolute delinquency presents a more serious prob- 
lem than short-term delinquency. Although tax- 
spending agencies of the government find themselves 
in financial difficulties whenever anticipated tax 
revenues fail to materialize in sufficient amounts to 
meet expenditure commitments, the existence of 
absolute delinquency in such situations is of more 
importance than short-term delinquency which 
might be equally or largely responsible for the de- 
ficiency in revenue. A shortage of funds due to tax 
delinquency of a temporary nature can be tided over 
by short-term public borrowing until tax payments 
return to normal. With delinquency of an absolute 
nature, however, recourse to borrowing can be at 
best only a temporary expedient, inasmuch as the 
deficiency must be made up ultimately by the in- 
crease of taxes on other properties. 

A shifting of an additional tax burden to other 
properties in the community is likely to increase fur- 
ther the amount of absolute delinquency. If tax 
costs are not already heavy or if they chance to fall 
in a period of relative prosperity, the assumption of 
this additional burden precipitates no serious con- 
sequences. On the other hand, if the burden of 
revenue deficiencies falls upon properties which are 
marginal or near marginal in the economic sense, 
then that community faces a cumulative delinquency 
which threatens to undermine its tax vitality. Con- 
siderable real property not able to bear the increas- 
ing burden of taxation soon falls into the decadent 
class and ultimately into the hands of the state. 
Every such withdrawal of property from the active 
taxpaying list leaves fewer parcels to be taxed at 
increasingly higher rates. This vicious circle of tax 
delinquency cannot continue indefinitely ; sooner or 
later a recession of public activities must take place 
unless the causes of the delinquency are checked in 
the first instance. 


1Throughout this article reference is made to the Ohio Tax Statutes 
as of 1930. 
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It should be noted also that the very nature of 
the method of the levy and collection of the property 
tax makes for a certain amount of delinquency. 
Property is assessed and taxes are levied as of a 
certain date, while the collection of such taxes is not 
undertaken until some time thereafter. In Ohio, for 
example, property taxes are legally assessable as of 
the day before the second Monday in April, while 
the first half of the tax so assessed is not payable 
until the following December 20, and the second half 
is not due until June 20 of the following year. Thus 
an interval of over eight months elapses between the 
assessment of the tax and the collection of the first 
installment, and an additional six months thereafter 
before the collection of the second installment. Dur 
ing the interval of time between levy and collection, 
changes in the economic status of many taxpayers 
may have taken place. Business adversity of one 
kind or another may have made it extremely difficult, 
and in many cases impossible, for certain taxpayers 
to pay the taxes for which they were assessed at the 
earlier date. With particular reference to personal 
property taxes, one hundred per cent collection is 
practically impossible because during the interim 
between assessment and collection many taxpayers 
have changed their places of residence, disposed of 
their chattels, or otherwise made the possibility of 
collection extremely doubtful. 

3eyond this irreducible minimum, however, the 
extent of tax delinquency turns upon factors more or 
less within the control of the tax levying and tax 
administering bodies, such as the curtailment of the 
governmental expenditures which give rise to over- 
burdensome taxation, the formulation of an adequate 
tax collecting system, and the functioning of a per- 
sonnel of efficient tax collectors, who, without fear or 
favor, carry out the tax collection statutes to the 
letter of the law. 


The Laws of Delinquent Tax Collection 


In presenting a brief summary of the Ohio laws 
governing the collection of delinquent property taxes 
prior to 1931, it is necessary to distinguish between the 
collection of personal property taxes and the collection 
of real property taxes. Whereas in the case of the 
former there is no underlying security to insure their 
ultimate payment, in the case of the latter there is 
such security; and therefore, while the treasurers 
must resort to such methods as distraint of property, 
garnishment of wages and credits, or judgments in 


personam in order to collect personal property taxes, . 


collectior of real property taxes can eventually be 
enforced bv foreclosure of the liens against the taxed 
real estate. 


Provisions Governing the Collection of Delinquent 
Personal Property Taxes: 


The Ohio law provides that property taxes are 
payable in two installments, the first half to be paid 
on or before December 20 of each year, and the 
Second half to be paid on or before June 20 of the 
year next ensuing. Pursuant to another provision, 
however, the county commissioners, by resolution, 
may extend the time of payment of the first half from 
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December 20 to January 20, and the time of payment 
of the second half from June 20 to July 20. 

Further, the law states that “when the first half 
of the personal property tax has not been paid on 
the twentieth day of December or on the twentieth 
day of the following January if the time has been 
so extended, the whole amount of personal property 
taxes for the current year, together with a penalty 
of ten per cent thereon shall be due and delin- 
quent. . . .” If the first half of the personal 
property tax be paid when due “but the remainder 
of such tax is not paid on or before the twentieth 
day of June or the twentieth day of July, if the 
time has been so extended, a penalty of ten per cent 
thereon shall be added by the county auditor and 
the taxes and penalty forthwith collected by the 
county treasurer.” 


Concerning the legal powers of the treasurer to 
collect delinquent personal taxes, the law. provides 
that, “when taxes are past due and unpaid, the 
county treasurer may distrain sufficient goods and 
chattels belonging to the person charged with such 
taxes, if found within the county, to pay the taxes 
so remaining due and the costs that have accrued.” 


Or, if a county treasurer is unable to collect de- 
linquent personal taxes by distraint, he can apply 
to the court of Common Pleas for a rule against a 
delinquent taxpayer “for such payment and the costs 
of the proceedings, which rule shall have the same 
force and effect as a judgment at law and shall be 
enforced by attachment or execution or such proc- 
ess as the court directs.” 


It is further provided that, “if a person charged 
with a tax has not sufficient property which the 
treasurer can find to distrain to pay such tax, but 
has moneys, or credits due, or coming due him from 
any person within the state or county and has prop- 
erty, moneys or credits due or coming due him in 
the state, known to the treasurer, in every such case, 
the treasurer shall collect such tax and penalty by 
distress, attachment, or other process of law.” 


Finally there remains one other remedy provided 
by law for the collection of delinquent personal prop- 
erty taxes. Civil action in the name of the treasurer 
may be undertaken against the delinquent taxpayer 
for the recovery of unpaid taxes. And if it is found 
that such person is indebted for the amount of the 
tax “judgment shall be rendered in favor of the 
treasurer prosecuting the action as in other cases.” 


In addition to the direct legal remedies available 
to county treasurers to collect unpaid taxes, the 
county commissioners “may authorize the treasurer 
to employ collectors to collect such taxes or part 
thereof, prescribing the compensation of such col- 
lectors which shall be paid out of the county treasury.” 

The county auditor, immediately after each semi- 
annual settlement in August, is required to set up a 
tax list or duplicate of all personal property taxes 
and penalties remaining unpaid on the treasurer’s 
books after the June collection period. This delin- 
quent personal duplicate is to be delivered to the 
treasurer on the 15th day of September. Further- 
more, the delinquent list should be publicly read at 
the September session of the county commissioners. 
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Provisions Governing the Collection of Delinquent 
Real Property Taxes 


Delinquent lands are defined in the Ohio Statutes 
as “all lands upon which the taxes, assessments and 
penalties have not been paid for two consecutive 
semi-annual tax paying periods.” The law provides 
that “each county auditor shall cause a list of delin- 
quent lands in his county to be published once a 
week for two consecutive weeks between the 20th 
day of December and the 2nd Thursday in Febru- 
ary next ensuing in one daily newspaper in the 
English language of the political party casting the 
largest vote. . .” <A certificate, known as a 
delinquent land tax certificate, is prepared by the 
auditor for each tract of land, city or town lot, or 
part of lot contained in such advertisement on which 
the taxes, assessments, and penalties are due and 
unpaid, and stating therein that the same has been 
certified to the Auditor of State as delinquent. The 
original certificate so prepared is forwarded to the 
Auditor of State, the duplicate and triplicate thereof 
are kept, one in the county treasurer’s office and one 
in the county auditor’s office, bound in book form. 
Interest at the rate of 8 per cent per annum from 
the date of delinquency to the date of redemption 
is charged on the duplicate against the delinquent 
lands certified by the county auditor on such certifi- 
cates. In addition to the amount of taxes, assess- 
ments, penalties (10 per cent), and interest, there 
is a charge of 25 cents for the making of the de- 
linquent land tax certificate and 60 cents for adver- 
tising costs. 

For every parcel of land certified as delinquent, the 
amount of delinquency includes at least the taxes, 
assessments, and penalties in default for the imme- 
diately preceding December and June levies. Since 
the county land tax certificate is prepared only in 
February of each year, it is possible that many of 
the certified delinquent parcels are in default for 
three semi-annual payments (the immediately pre- 
ceding December and June payments and the De- 
cember payment of the year previous thereto). If 
the delinquency has its origin in the non-payment 
of the December tax and continues thereafter, the 
certification will always include the levies of one 
and one-half years. For example, if a December 
tax, the first half of the levy of any particular year, 
and the succeeding June tax of the same levy re- 
main unpaid at the end of the June collection period, 
the parcel is not certified until the following Febru- 
ary. In the meantime, the intervening December 
tax (the first half of the next year’s levy) comes 
due. If the December tax is paid with the previous 
delinquent taxes and penalties, this parcel does not 
reach the certification stage; on the other hand, if 
the December tax is not paid, the parcel is certified 
in February and the amount of certification then 
includes the three semi-annual payments that are 
in default. 


If taxes are not paid for four consecutive years 
after the original certification, the county auditor 
is required by law to file with the Auditor of State 
an individual certificate of each delinquent tract of 
land or city or town lot upon which the taxes, assess- 
ments, penalties and interest have not been paid 
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during this period and a certified copy at the same 
time is delivered to the county treasurer. This doc- 
ument, termed the “quadrennial certificate” of a de- 
linquent parcel, is a detailed statement or listing of 
the taxes, assessments, ~penalties, and interest 
charges which have accumulated against the parcel 
from the time of original default to the date of 
quadrennial certification. 

After the quadrennial certification is made, it is 
provided that foreclosure proceedings shall be in- 
stituted in the name of the county treasurer upon 
each delinquent land tax certificate within three 
months of the filing of such certificate with the 
Auditor of State by the county auditor. “Judgment 
Shall be rendered for such taxes and assessments or 
any part thereof as are found due and unpaid, and 
for penalty, interest and costs, for the payment of 
which the court shall order such premises to be sold 
without appraisement. From the proceeds of the 
sale the costs shall be first paid, next the judgment 
for taxes, assessments, penalties and interest and the 
balance shall be distributed according to law.” 
Foreclosure action may be brought also by the State 
through its Attorney General. Delinquent lands 
may be redeemed at any time before foreclosure pro- 
ceedings have been instituted by tendering to the 
county treasurer the amount then due and unpaid. 


Every tract of land offered for sale by the treas- 
urer and not sold for want of bidders is forfeited to 
the state. A parcel so forfeited remains on the 
duplicate of the county and taxes continue to be 
assessed against it in the name of the state. Delin- 
quencies accrue as formerly. ‘A list of such forfeited 
lands is prepared by the treasurer of each county 
annually and returned to the Auditor of State. Every 
two years each county auditor is also required to 
submit to the Auditor of State a list of all forfeited 
lands in his county. These lists are checked with 
the annual lists of forfeited lands submitted by the 
treasurers and thereafter returned to the county 
auditor. 


Forfeited lands may be redeemed by the former 
owners before the properties have been disposed of 
by the state, by the payment of all taxes and penal- 
ties due thereon. All lands and lots which are for- 
feited to the state shall be offered for sale by the 
County Auditor of each county on the second Mor- 
day in December after their verification by the State 
Auditor. Such sales are to continue from day to 
day until each of the parcels is sold or offered for 
sale. “If a tract or parcel of land does not sell at 
such public sale for an amount sufficient to pay the 
taxes and penalty which stand against it, the auditor 
shall return it as unsold, to be retained upon the list 
of forfeited lands to be offered for sale at the next 
succeeding sale as other forfeited lands.” If such 
tract or parcel of land is offered for sale at two suc- 
ceeding biennial sales and still remains unsold, the 
commissioners of the county in which it is situated 
may order the Auditor of the County to offer 
it for sale at the next regular sale of forfeited lands, 
and to sell it to the highest and best bidder therefor, 
at not less than a certain predetermined minimum 
price irrespective of the amount of taxes and penalty 
due upon it. Forfeited lands sold under the provi- 
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sions of this law may be redeemed by the delinquent 
tax payers within six months from the sale thereof 
by depositing with the county treasurer the amount 
of such sale with 50 per cent penalty thereon, and 
paying all other expenses incidental to and arising 
from the sale. 


One other step may be taken by County Auditors 
to dispose of forfeited lands. It is provided that 
“when lands or lots or parcels thereof, advertised 
for and offered at both delinquent and forfeited tax 
sales and returned as unsold at both, have become 
forfeited to the state by reason of the unpaid taxes 
thereon, the county treasurer may contract with a 
suitable person to collect the taxes or assessments 
thereon at a compensation deemed just and proper, 
subject to the approval of the county commissioners, 
but not to exceed twenty-five per cent of the amount 
collected and shall be payable therefrom.” 


Turning for a moment to another section of the 
laws pertaining to the collection of unpaid taxes 
it is stated that, “the County Treasurer may distrain 
sufficient goods and chattels belonging to the person 
charged with such taxes, if found within the county 
to pay the taxes so remaining due and the costs that 
have accrued.” Although this section was held in 
one case to apply to personal property and not to an 
action to collect taxes on real property, another sec- 
tion of the law implies that this procedure is author- 
ized in stating that, “if one-half the taxes and 
assessments charged against an entry of real estate 
is not paid on or before the 20th of December in 
that year, or collected by distress or otherwise prior 
to the February settlement, a penalty of ten per cent 
thereon shall be added to such half of said taxes and 
assessments on the duplicate.” Furthermore at 
another point it is provided that, “when taxes or 
assessments charged against landsorlots . . . are 
not paid within the time prescribed by law, the 
County Treasurer, in addition to other remedies pre- 
scribed by law, may, and when requested by the Auditor 
of State, shall enforce the lien of such taxes and 
assessments, or either, and any penalty thereon, by 
civil action in his name in the same way 
mortgage liens are enforced.” But note that an 
amendment to the law, made at a later date reads, 
“if the taxes have not been paid for four consecutive 
years, the state shall have the right to institute fore- 
closure proceedings thereon, in the same manner as 
is now or hereafter may be provided by law”; and 
that, “no proceedings in foreclosure, under this act, 
shall be instituted on delinquent lands, unless the 
taxes, assessments, penalties and interest have not 
been paid for four consecutive years.” 


There seems to be some ambiguity in the statutes 
pertaining to the possibility of the collection of 
unpaid real property taxes immediately after their 
due dates. In actual practice, however, County 
Treasurers of the State, with the exception of those 
in two counties, do not proceed under these sections 
of the law in carrying out the collection of unpaid 
real property taxes, but rather take action under the 
delinquent land statutes which calls for the more 


elaborate procedure in the enforcement of the tax 
lien. 
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Actual Procedure of Delinquent Property Tax 
Collection 


A summary presentation of the procedural aspects 
of delinquent property tax collection in the eighty- 
eight counties of Ohio discloses not only a marked 
lack of uniformity in method but also a widespread 
failure of tax officials to enforce the collection of 
unpaid taxes by the legal remedies provided at law. 
The law, of course, should be applied uniformly 
throughout the state, but the variation in actual 
methods of procedure implies that each of the eighty- 
eight counties is a “law unto itself,” suggesting that 
in this phase of the administration of the tax law the 
principle of home rule is applied in its most elemen- 
tal form. 

In general the requirements of the law make de- 
linquent tax record keeping such an involved and 
complicated procedure that it is not surprising to 
find conformity to the law in actual practice the 
exception rather than the rule. No effective check 
is kept by state authorities upon the matter of local 
record keeping, with the result that, for the counties 
of the state as a whole, delinquent tax records are 
kept only after a fashion, the fashion seemingly 
depending upon the whims and fancies of the elected 
tax officials. Although in each county at least some 
attempt is made to record delinquent taxes the same 
is not true with regard to actual enforcement of the 
tax liens. With the exception of a few counties, the 
failure to enforce collection of unpaid personal taxes 
has brought about a situation where, for all practi- 
cal purposes, the payment of personal taxes may be 
considered on the basis of a “free will” offering. 
The situation with regard to unpaid real property 
taxes is not quite as serious, although in many of the 
counties taxes continue to accumulate on the dupli- 
cate without any effort to enforce their collection. 


Delinquent Personal Property Duplicate 


The first step in the procedure of collecting delin- 
quent personal property taxes is the preparation of 
a list of the unpaid taxes known as the delinquent 
personal property duplicate. In thirty-three coun- 
ties the auditors prepare the delinquent duplicates 
on a cumulative basis, in fifty-five counties, on a non- 
cumulative basis. The distinction between the 
cumulative and the non-cumulative record has refer- 
ence to the manner in which unpaid taxes of the 
current year and the unpaid taxes of former years, 
if any, are brought together by individuals on the 
duplicate; in the former, the annual duplicate shows 
the total delinquency to date for each taxpayer, in 
the latter, the duplicate shows only the unpaid taxes 
for the current year. As the situation now stands, 
the recording of delinquencies on a non-cumulative 
basis possesses the advantage of requiring less time 
in transcribing the data from the Treasurer’s dupli- 
cate than that required when the delinquency record 
is prepared on a cumulative basis. In setting up the 
delinquencies on a non-cumulative basis, no refer- 
ence need be made to unpaid taxes of former years, 
since the unpaid items are listed by years and not 
by individual accumulations over a period of years. 
With this form of duplicate, however, it is not pos- 
sible to determine the total amount of unpaid taxes 
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outstanding against a delinquent taxpayer without 
consulting the delinquent lists of former years. 
When this is undertaken there is the possibility that 
many delinquent items will be overlooked unless 
extreme care is exercised in checking over the lists 
for changes in addresses of delinquent taxpayers to 
other taxing districts within the county (the delin- 
quent taxes are set up by taxing districts) and for 
misspelling of names and other clerical errors which 
may lead to failure in picking up all of the unpaid 
items charged against an individual over a period of 
years. With the duplicate on a cumulative basis 
there is less danger of oversights of this nature 
since the delinquencies from former years are carried 
forward by individuals each year to the current 
duplicate. 


Of more importance from the point of view of the 
adequacy of delinquency records is the question of 
the collection of the actual amounts due by delin- 
quent taxpayers when payment is tendered. It is 
the practice in most counties to mail out delinquent 
bills as the first formal step in the collection of any 
unpaid items. The amounts are usually taken from 
the current delinquency list, and if the record is not 
kept on a cumulative basis information is not avail- 
able which will show the entire amount due unless it 
happens that the default is only for current taxes. 
When a delinquent taxpayer makes payment for the 
amount charged on the tax bill it is necessary to 
search through the delinquent lists of former years 
to determine whether there are any unpaid taxes 
and penalties of previous years still outstanding. 
This procedure requires a hasty examination of all 
the delinquency lists of former years, and being un- 
dertaken at a time when tax collections are under 
way there is the possibility that some of the items 
may be overlooked. With the cumulative delin- 
quency record this information is conveniently at 
hand. 


In the interest of uniformity of delinquency rec- 
ord forms throughout the state, the cumulative rec- 
ord should be adopted in the counties where the 
non-cumulative delinquency duplicate is now being 
used. To standardize the records on this basis, how- 
ever, it would be necessary to inaugurate a change 
of policy with regard to regular enforcement of de- 
linquent tax collection and also to change the law 
in respect to the number of years in which delin- 
quent items are carried forward on the duplicates. 
At the present time certain county auditors voice 
the objection that the preparation of the delinquency 
duplicate on a cumulative basis would involve addi- 
tional clerical labor which they are unable to afford 
in the light of all other requirements of delinquent 
tax record keeping. Ina situation where delinquen- 
cies are allowed to accumulate on the duplicate with 
little effort to collect such unpaid taxes this objec- 
tion is doubtless valid, but if an attempt were made 
to enforce collection immediately after their due 
date, and if provision, properly safeguarded, were 
made to write off uncollectible items it would not 
be necessary to carry forward each year hundreds 
and possibly thousands of delinquency items. If 
these modifications were made, state-wide adoption 
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of the cumulative type of delinquency record could 
be easily effected. 


The Number of Years that Unpaid Taxes are Carried 
on the Delinquent Personal Property Duplicate 


The practice of county auditors varies in regard 
to the number of years that delinquent personal taxes 
are carried on the duplicate. Thirty-four of the 
counties of the state carry forward on the delinquent 
duplicate the unpaid taxes of all former years; the 
other fifty-four carry delinquencies on the duplicate 
for only a period varying from one to ten years. In 
the latter group of counties it may happen occa- 
sionally that some item on a discarded duplicate, 
many years outstanding and not a part of the delin- 
quency duplicate of collectible items, later proves to 
be collectible. Payment of such items is, of course, 
accepted, but save for voluntary redemptions of this 
nature, “old” delinquencies are regarded as uncol- 
lectible. They are not included in the tabulation of 
“personal delinquencies of former years” appearing 
on the Abstract of the Duplicate prepared for the 
Auditor of State each year. 


The law provides that unpaid personal taxes should 
be carried on the delinquent personal property tax 
duplicate until paid. No provision is made in the 
statutes for dropping from the delinquent lists, per- 
sons deceased, persons who have left the county, 
persons or corporations which have since gone out 
of business. Many county auditors drop such un- 
collectible items from their records as a matter of 
practice, although there is no legal basis for such 
action.* Other auditors preserve religiously each 
item in the list, many of which will never be paid, 
for no other reason than that the law does not pro- 
vide otherwise. It is apparent that these uncollect- 
ible items should be eliminated from the delinquency 
duplicate as soon as the facts are established, in the 
interest of deleting “dead wood” from the records. 
Quite clearly, some legal provision should be made 
for this procedure; and to insure limitation of the 
items so dropped to uncollectible accounts, it should 
be provided that the treasurer, auditor, and prose- 
cuting attorney of each county, functioning as a 
board, be empowered to authorize such action. 


Formal Efforts Undertaken to Collect Delinquent 
Personal Property Taxes 


Each year, after the delinquency duplicate is pre- 
pared by the auditor and transmitted to the treas- 
urer, the treasurer of the county usually proceeds to 
take certain formal steps to collect the unpaid taxes. 
In seventy-three of the counties of the state, county 
treasurers proceeded in this manner. In fifteen of the 
counties no formal action was taken. 

The most common procedure is to mail out delin- 
quent tax bills with statements calling attention to 
the necessity of immediate payment in order to avoid 
costs of suit. If payment does not follow, some 
treasurers proceed with another statement, some- 

(Continued on page 70) 





#In 1919 the Treasurer of Cuyahoga County (Cleveland) “wrote off” 
as uncollectible over $6,000,000 of personal property taxes. The total 
reported delinquent taxes on personal property for the state of Ohio 
—— from $8,147,086 in 1918 to $2,449,784 in 1919 as a result of 
this action. 
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Board Decisions on Statute 
of Limitations 


By L. F. Loux * 


(This is the concluding part of a resumé of the 
principal decisions of the Board of Tax Appeals ona 
selected list of subjects relating to the Statute of Limi- 
tations.—Ed. Note.) 


Character of a Waiver 


S A WAIVER an agreement, i. e., a contract? 
The Board is divided on this point, having held in 
a number of cases that a waiver is a specific agree- 
ment in specific terms and that it can only be so ap- 
plied. In another group of cases, the Board has refused 
to acknowledge that a waiver is any form of a con- 
tract. In other words, it has held that a waiver is 
nothing more than what the statute calls it, i. e., a 


‘consent, an acquiescence. In the cases of Art Metal 


Works v. Com., 3146; 9 BTA 491; Wirt Franklin v. 
Com., 2605; 7 BTA 636; G. L. Ramsey v. Com., (dis- 
sent) 3771; 11 BTA 345; Leasing & Building Co. v. 
Com., 5085; 16 BTA 105; Hotel Wisconsin Realty Co. 
v. Com., 5127; 16 BTA 334; the Board has announced 
its view that a waiver is a specific contract. In the 
Ramsey dissenting opinion, the dissenters held that, 
being a contract or agreement, the interpretation to 
be placed on the instrument must be governed by 
the rules applicable to contract law, and that, accord- 
ingly, the period of limitations ended at the date of 
the expiration of the period named in the waiver and 
that the six year period named in Section 278(d) of 
the 1924 Act and the 1926 Act cannot be held to have 
been contemplated by the makers of the waiver 
agreement unless the waiver be given after the en- 
actment of the law providing for the six year exten- 
sion for collection. 

In the cases listed below, the Board has held that 
waivers were consents or acquiescences only, follow- 
ing the prevailing opinion in the Ramsey decision, 
cited infra. American Feature Films v. Com., 3947; 
11 BTA 1271; Wells Brothers et al. v. Com., 5078; 16 
BTA 79; Pittsburgh Union Stockyards Company v. 
Com., 5092; 16 BTA 139; Nat'l Water Main Clean. Co. 
v. Com., 5112; 16 BTA 223; Frank E. Harris Co. v. 
Com., 5151; 16 BTA 469; Chadbourne & Moore, Inc. v. 
Com., 5268; 16 BTA 1054; E. B. Moore, Exec.-v. 
Com., 5407; 17 BTA 314; Panther Rubber Mfg. Co. v. 
Com., 5408; 17 BTA 310; Merchants Transfer & Stor- 
age Co. v. Com., 5410; 17 BTA 290; Stern Brothers & 
Co. v. Com., 5495; 17 BTA 848; Thiel Service Com- 
pany v. Com., 5547; 17 BTA 1114; A. J. Diescher v. 
Com., 5658; 18 BTA 353; Arcade Dep’t Store, Inc. v. 


Com., 5832; 18 BTA 1172; J. B. Dortch v. Com., 5885; 


19 BTA 159. 


The foregoing decisions are based to a great extent 
upon the proposition that: “The statute very 
simply provides for an extension of the time by 

* Member of Cleveland and Washington Bars; formerly with office 


of General Counsel, Bureau of Internal Revenue and now associated 
with Orgille, Maschke & Wickham, Cleveland, Ohio. 
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‘consent’ .’ (National Water Main Cleaning 
Company v. Com., supra.) 

An interesting question which has arisen from this 
general problem is whether a waiver is valid if given 
after the expiration of the statutory period and 
whether the six year period named in the 1924 and 
1926 Acts tacks on where the waiver period extends 
beyond June 2, 1924. An attempt has been made 
to hold waivers valid even though given after the 
expiration of the statutory period upon the theory 
that the taxpayer, or his representative, either knew 
at the time that the period had expired—or should 
have known. See: Wells Brothers et al. v. Com., 
5078; 16 BTA 79; E. B. Moore, Exec. v. Com., 5407; 
17 BTA 314; Panther Rubber Mfg. Co. v. Com., 5408; 
17 BTA 310; Arcade Dep’t Store, Inc. v. Com., 5832; 
18 BTA 1172; Charles M. Howell, Adm. v. Com., 6559; 
21 BTA 757. 

Contra—George U. Hind v. Com., 5604; 18 BTA 96. 

Note that in the case of Howell v. Com., supra, it is 
held for the first time that the passage of the 1924 
Act does not effect the operation of a waiver given 
prior to the passage of the Act. 

In the following cases, the waivers were held not 
to be contracts, although no definite reasons were 
assigned for the conclusion. Stafford Mills v. Com., 
4154; 12 BTA 877; Pictorial Printing Co. v. Com., 
4260; 12 BTA 1407; Chicago Ry. Equipment Co. v. 
Com., 4355; 13 BTA 471; Peale v. Com., 4485; 13 
BTA 1101; C. S. Hodges v. Com., 4648; 14 BTA 664; 
S.A. Apple v. Com., 5530; 17 BTA 1047; Steiner Mfg. 
Co. v. Com., 5741; 18 BTA 740. 

The decision in Chicago Railway Equipment Com- 
pany is interesting for the reason that the waiver was 
tendered in December, 1925; the assessment letter 
had gone out in March, 1925; the waiver, by its terms . 
was to be effective from the date of tender to Decem- 
ber 31, 1925. The Board held that it validated the 
assessment made in March. 


Period of Operation of Unlimited Waiver 


For what Period is an Unlimited Waiver Opera- 
tive? The answer to this question must be discussed 
under two headings, namely, an unlimited waiver 
for the year 1917, which was, under the specific pro- 
visions of Mimeograph #3085, declared to expire as 
of April 1, 1924; and secondly, unlimited waivers for 
all other years. As to the latter, the waivers have 
been held to expire after a “reasonable period” of 
time from their making and tender. In support of 
the first proposition, see: Wirt Franklin v. Com., 
2605; 7 BTA 636; Leland v. Com., 2980; 8 BTA 974; 
Greylock Mills v. Com., 3224; 9 BTA 1281; Preston 
v. Com., 2558; 7 BTA 414; O’Neill Machine Company 
v. Com., 3182; 9 BTA 567; Chicago Insulated Wire & 
Manufacturing Co. v. Com., 3658; 10 BTA 1195; 
Carney Coal Company v. Com., 3702; 10 BTA 1397; 
North American Oil Consol’'d v. Com., 3993; 12 BTA 
























































































































































































































































































































































54 THE TAX MAGAZINE 


68; American Powder Mills v. Com., 4026; 12 BTA 
305; Pictorial Printing Co. v. Com., 4260; 12 BTA 
1407; C. B. Shaffer v. Com., 4028; 12 BTA 298; Hum- 
phrey & Sons Company v. Com., 3902; 11 BTA 889; 
Bradford Company v. Com., 4609; 14 BTA 339; Irvona 
Coal Company v. Com., 5463; 18 BTA 298. 

In the Humphrey & Sons Company case, there 
seems to be some dicta to the effect that the doctrine 
of “reasonable time” is applicable to waivers cover- 
ing the year 1917. This dicta, however, appears to 
be quite hopelessly alone when compared with the 
decisions on the point. As to the second proposition, 
see: Warner Sugar Refining Co. v. Com., 1416;4 BTA 
5; Cunningham Sheep & Land Co. v. Com., 2606; 7 
BTA 652; Greylock Mills v. Com., 3224; 9 BTA 1281; 
William Doig v. Com., 4310; 13 BTA 256; A. Cellars 
et al. v. Com., 5137; 16 BTA 411; Herman Frost v. 
Com., 6991; — BTA —. To this latter group should 
be added the case of Canal Bank & Trust Company 
(Executor of Rathbone) v. Com., 4861; 15 BTA 424, 
wherein it was proposed to assess a 1917 tax by 
letter of July 26, 1926. The taxpayer claimed that 
the tax was barred. The Board held otherwise, find- 
ing that a waiver had been executed and tendered 
December 13, 1922 and there being no evidence to 
show whether or not the waiver was of a limited 
character. 


“From the evidence we cannot determine 
. the assessment was . . barred.” 


See also A. Cellars et al. v. Com., supra, holding that 
a 1918 unlimited waiver expired after approximately 
ten months from the date of its recall. Just what 
constitutes a “reasonable time” is considerably in 
doubt. The decisions vary. See the decisions cited. 


Status of a Bond 


In a number of recent cases, the Board has held 
that a bond supporting a claim for abatement is not 
a waiver and that the filing of such a bond by the 
taxpayer cannot be interpreted by the Commissioner 
as a waiver by the taxpayer in the absence of specific 
language in the bond amounting to a waiver. See: 
American Powder Mills v. Com., 4026; 12 BTA 305; 
C. B. Shaffer v. Com., 4028; 12 BTA 298; Gulf States 
Steel Co. v. Com., 4221; 12 BTA 1224; Arthur Lam- 
born v. Com., 4229; 13 BTA 177; E. J. Schoettle v. 
Com., 4458; 13 BTA 950; Lieber & Muller v. Com., 
4497; 13 BTA 1175; J. F. Anderson Lumber Co. v. 
Com., 4879; 15 BTA 475; Guardian Tr. Co. (Ex. Ham- 
ilton) v. Com., 5031; 15 BTA 126; Converse Cooper- 
age Co. v. Com., 5583; 17 BTA 1285; Martin Hotel 
Co. v. Com., 5757; 18 BTA 826. 


It is interesting to note that, with respect to these 
decisions, several court decisions early inferred that 
the United States might successfully prosecute a 
bondsman on the ground that, although a period of 
limitation for the collection of the tax from the 
taxpayer had expired, the bond was a separate and 
distinct form of obligation and that, unless the bond 
named a specific time within which it would remain 
effective, no time limit could be invoked against the 
Government in a suit for the collection filed by the 
Government against the bondsman. A general dis- 
cussion of this theory is to be found in the opinion 
in C. B. Shaffer v. Com., supra. 
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Exceptions to the Statute of Limitations 


For a long time the Board held that the taxpayer, 
in order to avoid liability under a claim that the 
statutory period had expired, must show that all of 
the exceptions contained in the statute, such as the 
submission of waivers, etc., did not apply in the par- 
ticular case. This theory apparently was founded 
upon the idea that the taxpayer, if he wished to 
escape liability, must expect to sustain all of the 
burdens of proof upon these questions. A number 
of cases, however, were presented to the Board in 
which the taxpayer contended that his position be- 
fore the Board was no different than that in which 
he might find himself in court, namely, that if he 
made out a prima facie case, then the burden of fur- 
ther proceeding shifted to the Commissioner and it 
would thereupon become the duty of the Commis- 
sioner to prove the filing of waivers, etc., if any. This 
view was accepted by the Board and is now the rule 
of that body. See Farmers Feed Company v. Com., 
3626; 10 BTA 1069; Dunson Mills v. Com., 3642; 10 
BTA 1150; Bonwit-Teller & Co. v. Com., 3688; 10 
BTA 1300; Pictorial Printing Co. v. Com., 4260; 12 
BTA 1407; L. J. Christopher v. Com., 4399; 13 BTA 
729; H. G. Stevens v. Com., 4734; 14 BTA 1120; Car- 
nation Milk Products Co. v. Com., 4892; 15 BTA 556; 
Frank E. Harris Co. v. Com., 5151; 16 BTA-469; Phil- 
adelphia Lawn Mower Co. v. Com., 5141; 16 BTA 435; 
Estate of Ben Pearl v. Com., 5632; 18 BTA 249; Jona- 
than Godfrey et al. v. Com., 5755; 18 BTA 775; Harry 
Ekdahl v. Com., 5843, 18 BTA 1230; White Eagle Oil 
& Ref. Co. v. Com., 5884; 19 BTA 185; J. B. Dortch 
v. Com., 5885; 19 BTA 159. Notwithstanding the 
apparently well established doctrine set forth above 
the Board, in at least one case, has shown signs of 
departing from the line of reasoning. See Chicago 
Railway Equipment Company v. Com., 4355; 13 BTA 
471, where it was held that the Board was justified in 
presuming the existence of waivers where (a) Com- 
missioner’s letters requesting the filing of certain 
waivers presumed or rather implied the existence of 
prior waivers which were about to expire and (b) 
the petitioner, in the course of the trial, did not intro- 
duce testimony tending to deny the existence of such 
prior waivers. The facts show that the prior waivers 
were necessary to create a chain of extension of the 
statutory period for assessment and collection. It 
would seem that the introduction by the Commis- 
sioner of letters written by his office was objection- 
able as being an attempt to introduce self-serving 
evidence, though this point does not appear to have 
been raised by the petitioner. A close decision seems 
to have resulted in Christopher v. Com., supra. There 
the assessment letter was sent out in April, 1926 and 
the question related to the right of the Government 
to collect 1920-21 taxes. The petitioner failed to 
show by testimony that its returns had been filed on 
time, i. e., on or before March 15, 1921-22. The 
Board held against the petitioner, the decision being 
based on the finding that the return could not be 
presumed to have been filed on or before the due 
date for filing. The Commissioner had introduced a 
waiver for the years in question. In the Estate of 


Ben Pearl v. Com., supra, a prima facie case was ap- 
(Continued on page 68) 
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Ohio’s New Tax Law 


By Carton S. DARGuUSCH * 


HIO, for many years, was a uniform rule 
O state. The Constitution (Article XII, Sec. 2) 

required that all property be taxed by a uni- 
form rule at its true value in money. In 1929 the 
legislature, by joint resolution, submitted to the 
electors the question of amending the constitution 
so as to permit classification of personal property. 
The amendment was adopted and became effective 
January 1, 1931. The Ohio General Assembly in that 
year, under authority of the constitution, classified 
personal property for the purposes of taxation. The 
law so enacted became effective 
June 30, 1931, although the schedule 
specifically provided that the first 
returns and assessments thereunder 
should be made in the year 1932. 
Under the constitution, real estate 
will continue to be taxed at the uni- 
form rule according to value, with 
the limitation that the tax may not 
be in excess of 1% per cent of the 
value of such property except where 
levies are voted outside of the limi- 
tation by the electors, and except 
as to certain levies for bonds al- 
ready outstanding, and other similar 
exceptions. 

Under the uniform rule, intan- 
gible personal property had not 
heen returned for taxation and 
little, if any, effort had been made 
to place such property upon the du- 
plicate. The immediate effect of 
the uniform rule of taxation was 
that real estate and tangible per- 
sonalty bore the burden of taxation 
and intangibles virtually escaped 
any burden. The amendment to 
the constitution and the resulting legislation was 
had with the view to bringing upon the tax dupli- 
cates, at low rates, the large amounts of intangibles 
known to exist. The new law classifies personal 
property into two major classes, tangible and 
intangible. 


Tangible Personal Property 


Tangible personal property (Section 5328 G. C) 
is taxable when used in business. With the exception 
of domestic animals, ships and aircraft, no tangible 
personal property will be taxable unless it is used 
in business. Household goods, musical instruments, 
clothing, jewelry and similar items not used in busi- 
ness are, therefore, exempted. Motor vehicles (Sec- 
tion 5325 G. C.) have been exempted regardless of 
use and an increased license tax substituted for the 
property tax formerly assessed on such property. 
Patterns, jigs, dies and drawings are also specifically 
exempted. Tangibles have been classified as to val- 
ue, rather than rate. Such property will be taxed 
at the rate prevailing upon real estate in the district 





* Attorney, Ohio Tax Commission. 
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in which such tangibles are located. The average 
rate in Ohio has been approximately 22 mills per 
dollar of valuation. Tangible personal property is 
to be assessed at 70 per cent of its value, excepting 
engines, machinery, tools and implements used in 
manufacturing, mining or agriculture ; domestic ani- 
mals used in agriculture; agricultural products on 
farms and manufacturers’ inventories. These are all 
to be assessed at 50 per cent of their value. Boilers, 
machinery, equipment and personal property used 
for generation or distribution of electricity, other 
than for the use of the person gen- 
erating or distributing the same, 
are to be assessed at 100 per cent of 
their value. Special provisions are 
made for the taxation of merchants 
on the basis of their monthly aver- 
age inventories, as set forth in Sec- 
tion 5382 G. C., and a somewhat 
similar provision is found in Section 
5385 G. C., authorizing a manufac- 
turer to list the average value of 
raw and finished products, with the 
limitation in the case of finished 
products to those kept in the county 
of manufacture. 

The value of tangible personal 
property used in business is by 
statute fixed as book value, less 
depreciation. The taxpayer has the 
right of claiming fair value. 


Intangible Personal Property 


The law specifies five distinct 
types of intangibles—“Investments 
(Sec. 5323 G. C.) ; “Deposits” (Sec. 
5324 G. C.); “Moneys” (Sec. 5326 
G. C.) ; “Credits” (Sec. 5327 G. C.) ; 
and “Other Intangibles” (Sec. 5328-1 G. C.). 

“Investments” are defined as including (1) shares 
of stock, (2) interest bearing obligations, (3) annui- 
ties and installment payments, (4) equitable inter- 
ests and (5) interests arising out of employees stock 
purchase plans. Intangibles are to be taxed at 100 
per cent of their value excepting where income yield 
is the basis of taxation. Shares of stock and interest 
bearing obligations yielding income will be taxed at 
5 per cent of the income yield paid during the calen- 
dar year previous to tax listing day. If such securi- 
ties do not yield an income, they are taxable as 
unproductive investments at 2 mills of their value. 
Excluded from taxable investments are shares of 
stock in Federal instrumentalities (where the state 
is not authorized to tax), Ohio financial institutions, 
dealers in intangibles and domestic insurance com- 
panies, taxed at source. There is excluded from tax- 
able interest bearing obligations—federal bonds and 
exempted Ohio bonds. 


“Annuities and installment payments,” and “equi- 
table interests” are taxable only on income yield at 5 
per cent. If such property yields no income there is 
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no tax. There is excluded from taxable annuities and 
installment payments, all income from patents, copy- 
rights and royalties, interests in land and rents there- 
from, excepting land trust certificates. There is a 
further exemption of wages and salaries. 

“Deposits,” meaning virtually bank deposits, are 
to be taxed at 2 mills of their value with the excep- 
tion that where a deposit is located in a financial 
institution outside the state and yields more than 4 
per cent per annum, the deposit is to be taxed as an 
investment on the basis of income yield. Unearned 
premiums and cash surrender values (Sections 5324 
and 5366 G. C.) are specifically excluded and ex- 
empted from taxation. Deposits are, in the main, 
taxed at the source, as will be hereafter pointed out. 

“Money” is defined in Section 5326 G. C. as coins, 
circulating notes of national banking associations, 
United States legal tender notes and other demand 
notes or certificates of the United States, circulating 
as currency. The definition was taken verbatim from 
the federal statute granting permission for the tax- 
ation by the states of notes and currency. Money 
is taxed at the rate of 3 mills per dollar. 

“Credits” are defined in Section 5327 G. C. as being 
the excess of current accounts receivable and pre- 
paid items over and above the sum of current 
accounts payable. Receivables and payables are fur- 
ther defined as being those items receivable or 
payable within one year, however evidenced. Credits 
are taxable at 3 mills per dollar of valuation. This 
section provides the only deduction from taxable 
property with the exception of the exemption of 
$100.00 in Section 5360 to individuals, which last is 
deductible only from the value of domestic animals. 

The phrase “other intangibles” is not specifically 
defined in the law, but the section defining taxable 
intangibles (Sec. 5328-1 G. C.) specifically enumer- 
ates investments, deposits, credits, moneys and then 
declares all other intangibles subject to taxation ex- 
cept those specifically exempted or otherwise treated. 
Shares owned by residents in financial institutions 
(Section 5328-1 G. C.) located outside the state are 
not taxable in Ohio. Intangibles (Section 5328-2 
G. C.) which have acquired a business situs outside 
of Ohio are not taxable in Ohio when owned by an 
Ohio resident. As a converse of that proposition, in- 
tangibles of a nonresident having acquired a business 
situs in Ohio are taxable except property of a for- 
eign insurance company. A corporation, under Sec- 
5328-1 G. C., is not required to list any shares of 
stock which it may own. 


Returns 


Returns are to be made, with certain exceptions, 
as of the beginning of January, annually. De- 
posits are taxable on a day fixed by the tax commis- 
sion in November, which in 1931 was November 
24th. Business taxpayers may, under Section 5372-2 
G. C., apply for and be granted permission by the 
tax commission to report on a fiscal year basis rather 
than the statutory date. Tax returns are generally 
to be filed between February 15th and March 31st, 
with provisions for an extension for cause. 

In most cases, each person is to return the taxable 
property of which he is the owner. In the case of a 
corporation, the return: is to be made by the presi- 
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dent, vice president or secretary and the principal | 


accounting officer. A partnership return is to be 
made by a partner and the return of an association 
by the managing agent. 

Fiduciaries are required to make returns under 
certain circumstances, excepting that in case of a 
trust, investments are to be returned by the cestui 
gue trust rather than the trustee. Executors and ad- 
ministrators are required to list taxable property of 
a deceased resident at his place of residence. Other 
fiduciaries list as though they were owners of the 
property. 

Taxpayers desiring to do so may, under Section 
5372-2 G. C., in lieu of listing investments yielding 
income, file a copy of their federal income tax return 
and a sworn statement of income from investments 
taxable under Ohio law but not under Federal law 
and pay on the income so reported. 

All returns, assessment certificates and tax lists 
are confidential and heavy penalties are provided for 
disclosure by public officers. 

Returns are to be filed with the county auditor 
except in the case of inter-county corporations, do- 
mestic insurance companies and public utilities. 
These returns are filed direct with the tax commis- 
sion. The county auditor is required to transmit to 
the tax commission all returns disclosing taxable 
property in excess of $5,000.00, the commission be- 
ing required to assess the tax in every case where 
the return discloses taxable property in excess of 
that amount. The county auditor will in other 
cases assess tax as the commission’s deputy. Fol- 
lowing assessment by the commission, the findings 
will be certified to the county auditor for entry upon 
the tax lists of the county. 

One-half of the tax as computed on the return 
made must be paid by the taxpayer at the time of 
filing, the only exception to this requirement being 
in the case of public utilities, domestic insurance 
companies and inter-county corporations. Domestic 
insurance companies and inter-county corporations 
pay their tax in one installment before September 
21st, before which time those who have paid one-half 
in advance also pay the remaining installment. Util- 
ities pay tax on intangibles in one installment before 
September 21st, but utility taxes on tangibles are 
payable at the same time as real estate taxes (De- 
cember and June). Severe penalties are provided for 
false filing and failure to file. (Section 5390 et seq. 
ca Sed 

Corporations owning at least 51 per cent of the 
common stock of another corporation may file a con- 
solidated return under Section 5379 G. C. The effect 
of such return is to exempt the stocks, securities 
and other obligations of the underlying company 
owned by the parent corporation, and in addition, 
inter-company accounts are eliminated. 

Specific provisions are found in Section 5392 G. C. 
which make taxable the accumulation of corporate 
surplus or trust income where used to defeat the tax 
on income yield from stocks or trusts. 


Special Taxpayers. 

Certain specific types of taxpayers are the subject 
of special provisions of the statute. Financial insti- 
tutions, which include banks, building and loans and 

(Continued on page 60) 
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FTER reviewing for ten days a parade of witnesses, 

most of whom argued against increased taxation on 
special industries, Chairman Charles W. Collier of Missis- 
sippi and his Ways and Means Committee retired behind 
closed doors on January 26 to attempt the difficult sail 
between the Scylla of a mounting deficit which must be 
met to preserve the Government’s credit and the Charbydis 
of adversely affecting business by higher taxes. Just when 
it will get to the home port with a Revenue bill satisfactory 
to its members it is difficult to say. Indications are that 
the matter of Federal taxation will not, as was an early 
hope, be disposed of by March 15. 


Committee Taboos Retroactive Taxation 


The only- matter definitely decided so far is that no 
attempt will be made to increase revenue by applying in- 
creased rates retroactively to 1931 incomes. This was deter- 
mined after party caucuses of Republican and Democratic 
committee members, who were unanimous in their con- 
clusion. Attempts to balance the budget during the next 
few years will be made, however, both parties decided, and 
this of course means that sources of revenue not considered 
by the Treasury Department in their proposals will be 
reached in the coming Revenue Bill. The Democrats have 
invited their Republican confreres to sit around the confer- 


ence table with them to draft a non-partisan Govern- 
mental bill. 


The rejection of the proposal to apply new rates to 1931 
incomes means a loss of revenue during the fiscal year 1932 
amounting to $110,000,000. The Treasury had estimated 
that a retroactive feature would realize an increase of 
$83,000,000 in collections from individual returns and 
of $27,000,000 from corporations. An additional $87,000,000 
was expected from this provision in the fiscal year 1933, 


with corporations contributing $27,000,000 and individuals 
about $60,000,000. 


The Ways and Means Committee does not feel, how- 
ever, that it cannot make up for the loss. Indeed, Repre- 
sentative Henry T. Rainey, committee member and House 
leader, expects that at least $1,000,000,000 additional reve- 
nue will be supplied by the bill now being worked out. Mr. 
Rainey stated orally that he did not believe it possible to 
balance the budget before the beginning of the fiscal year 
1934, and perhaps not before 1935, in view of the increased 
expenditures constantly being made. 


The first parader befort the Committee was Undersec- 
retary Mills, who read Mr. Mellon’s statement on the 
Administration’s program, previously discussed in THE Tax 
MAGAZINE (December 31, 443), and who emphasized the ne- 
cessity, as a prelude to business recovery, of balancing the 
budget during the fiscal year 1933. Mr. Mills suggested to the 
Committee the advisability of appointing a sub-committee 
to study the vexed question of capital gain and loss, con- 
cerning which considerable interest has arisen. Chairman 
Collier has not yet followed his suggestion, but it is be- 
lieved that he will do so shortly. The Treasury program 
thus became the target for subsequent paraders to shoot at, 
and the boom of the big guns and the rattle of small arms 
directed against it have hardly died away. 


Strong Opposition to Excise Taxes 


That the highest taxes consistent with business recovery 
will be advocated by the Committee is apparent. Chairman 
Collier has repeatedly stated that the imposts on incomes, 
inheritances and gifts will be made as heavy as is possible 
without “killing the goose that lays the golden egg.” It is 


57 


expected to draw heavily on the experts in the Treasury to 
determine what the limit shall be. The Committee is keenly 
aware of the necessity to balance the budget, and while it 
may not put forth a plan that will accomplish that result 
by the beginning of the fiscal year 1933, the aim will be to 
do_so by 1934 or 1935. Principal battlegrounds, on which 
much warfare is expected, are the taxes on tobacco, auto- 
mobiles, admissions, bank checks, and radio and phono- 
graph equipment and accessories suggested either by the 
Treasury or Congressmen outside the Committee. 


Principal battlegrounds, other than the retroactive fea- 
ture, are the proposed taxes on tobacco, automobiles, 
admissions, bank checks, and radio and phonograph equip- 
ment and accessories. The only guide to what may happen 
is the clear fact, pointed out by a committee member the 
other day, that income taxes, even if increased beyond the 
1924 Act, cannot meet the present need of revenue, and 
Congress must bear down somewhere. In short, many dif- 
ferent sources of taxation may be expected. 


The chances are more than even that only the tax on 
bank checks will be voted down, and that new additions to 
the articles to be levied upon will cover a wide field. Repre- 
sentative Collier has put himself on record as against the 
2 cent impost on bank checks and the tax on real estate 
transfers. Representative Crisp of Georgia favors a levy 
on the consumption of electric power, according to his 
statements, and the entire committee listened with great 
interest to proposals to tax artificial and natural gas con- 
sumption, telephones, automobile lubricating oil, crude oil 
imports and the freight carried by trucks. Proposals for 
taxes on cosmetics and an excess profits tax on corporations 
are now being studied. 


Interest was displayed by the Committee in the pro- 
posals of Representative La Guardia of New York, who 
wants a surtax maximum rate of 60 per cent, a heavy gift 
tax to plug the hole in the inheritance tax, and luxury taxes 
on cosmetics, perfumes and like articles of commerce. He 
would likewise boost the inheritance tax rates up to 49 per 
cent for surpluses over $2,000,000, but it is not expected that 
the increase will be as great as he suggests, although it 
undoubtedly will be very large. 


Plea for Reduction of Expenditures 


The first opposition to the plan of balancing the budget 
in 1933 came from C. B. Clark, representing the National 
Retail Dry Goods Association and seven other retail or- 
ganizations. He favored a funding of the deficiency during 
the present emergency, and a slashing of the deficit by a 
10 per cent cut in government expenditures. His organiza- 
tions were opposed to reduction of exemptions on income 
taxes, as proposed by the Administration, he said, any sales 
or turnover taxes, and the effort to graft larger imposts on 
to last year’s incomes. He suggested raising the corpora- 
tion rate from 12 to 13 per cent and establishing a gift tax 
to reach the same maximum rate of 20 per cent as the 
present estate tax. 


Asserting that each year $10,000,000,000 are left by de- 
cedents whose estates are valued at more than $50,000, 
Chester H. Gray, representing the American Farm Bureau 
Federation, urged before the Committee a flat 10 per cent 
rate in inheritances to bring a billion dollars into the 
Treasury. He also favored a 15 per cent corporation tax, 
and an income tax law that would have a higher rate for 
income derived from foreign investments than for income 
earned locally. He strongly opposed an automobile tax, 
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luxury and sales taxes and levies on bank checks and gaso- 
line. 


The rising tide of sentiment in favor of sharply increas- 
ing income taxes and estate taxes was swelled by other 
spokesmen for the farmers. Fred Brenckman, appearing for 
the National Grange, urged the Committee to increase sur- 
taxes and estate taxes and to restore the gift tax, not so 
much to get revenue, but to break up the large concentra- 
tions of wealth. He also favored a distribution of a portion 
of the Federal income and inheritance taxes among the 
states for roads, or schools, saying: 


“At present there are only 19 states which have laws 
requiring the payment of a personal income tax. If every 
state should enact legislation requiring the payment of in- 
come taxes, and if the person paying a state income tax 
were permitted to deduct a certain percentage of that tax 
in making out his Federal income tax return, as is done in 
the case of inheritance taxes, it would be of great help in 
equalizing the tax burden. Under such a system, our local 
governments would not be compelled to rely so largely 
upon the general property tax as in the case under prevail- 
ing conditions.” 

Mr. Brenkman joined the growing opposition to a general 
sales tax and an automobile levy, but was willing to see a 
limited tax on luxuries. 


Concentration of Wealth Seen as Menace 


The problem of wealth concentrated in a few hands called 
forth a perusal of conditions centuries before Christ during 
the testimony of John A. Simpson of Oklahoma City, presi- 
dent of the Farmers’ Union. Mr. Simpson had told the 
committee that “the greatest menace to the perpetuity of 
the Nation today is the rapid concentration of wealth in 
the hands of a few,” and that no nation could survive this 
beyond a certain point. He was urging that no estate 
greater than $1,000,000 be allowed to descend to one per- 
son when Representative Henry T. Rainey of Illinois asked 
if he remembered what was done about such wealth in 
Biblical times. 


“They had a Jubilee,” the witness replied. 


“Yes, they remitted all debts every seven years,” the 
House floor leader explained, while Committeemen leaned 
forward in their chairs for the first time during the hearings. 
Every fifty years, he said, the Israelites restored all prop- 
erty to the families of the first owners. But they were not 
alone in such practices, the Illinois Congressman went on; 
Lycurgus of Sparta, Solon of Athens and the Duraca of 
Rome all redistributed the wealth of the nation among the 
citizens on assuming power, and lived to see great periods 
of prosperity, culture and development follow. The only 
modern examples of such “plowing under” of wealth came 
in France in 1789 and in Russia during the past few years. 
Mr. Rainey agreed with the witness that the only way 
such an achievement could be peacefully accomplished in 
America was by regulation of taxes. 


The chief suggestions of Benjamin C. Marsh, represent- 
ing the People’s Lobby, were to increase surtaxes to 60 per 
cent on incomes in excess of $1,000,000, repeal the exemp- 
tion for capital losses, at least in the case of those with 
incomes of more than $15,000 or $20,000, and to jump estate 

‘taxes to 60 per cent of the surplus over $5,000,000 net 
estate. He was the first witness to agree with Mr. Mills 
that 1931 incomes should be taxed, but unlike the Under- 
secretary, he favored a reduction of excise taxes. 


Most picturesque of all the witnesses before the Commit- 
tee was Governor Murray of Oklahoma, making his third 
address in two days. Sitting down and sipping black cof- 
fee, the spare, bemustached former Congressman told the 
Committee members that they should remove the 10 per 
cent tax on the issues of notes of “Scotch” banks that was 
enacted in 1875, and thus aid the development of a system 
of banking wherein the currency would be based not on 
debts but on commodities. A bill by Representative Tom 
McKeown, also of Oklahoma, has already been introduced 
in the House to accomplish this. 

“Alfalfa Bill,” who some time ago threatened to rent out 
rooms in the Executive Mansion and move out into the 
garage to defeat the depression, explained that the Scotch 
system, which is still in vogue in England together with 
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the Bank of England system, had been highly successful 
before it was taxed out of existence, and had never suf- 
fered any depreciation of its currency. Notes were issued 
against commodities, he said, and money was always avail- 
able when most needed. He alleged that the banking 
situation at present was under the control of speculators, 
and urged a change in the directorship of the Federal Re- 
serve system whereby producers, manufacturers, transporters 
and exporters and importers would equally be represent- 
ed on the board of directors. In a calm voice he told 
the Committee that the present credit system “will drain 
our producers and agriculture dry.” 


Wider Tax Base Urged by Manufacturers 


Congress must widen the tax base “not merely to obtain 
additional funds but to arouse the tax consciousness of the 
citizen,” decrease the spread between corporation taxes and 
personal income taxes, and, if a selective sales tax is neces- 
sary, spread it over a wider range of commodities if it is to 
do justice to all concerned, Colonel J. A. Emery of the 
National Association of Manufacturers advised the Com- 
mittee. He strongly opposed a tax on bank checks, say- 
ing that it would lead to hoarding and place a tremendous 
burden on lithographers and banks as well as encouraging 
crime by compelling a return to the old pay-roll system. 


Mr. Emery pointed out that a 12%4 per cent tax on cor- 
porations was most unfair so long as 5 per cent was the 
normal tax on personal incomes. He admitted that at 
present a rise in the individual income ratés would be 
more desirable than a reduction of the corporate charges, 
but warned the Committee not to think that the corpora- 
tion picture was too rosy. Although 214,000 corporations 
showed an aggregate income of $5,627,000,000 in 1930, there 
were 231,000 organizations that had losses, and the net 
income of all combined were lass than $1,400,000,000. “A 
medium sized plant is still the typical unit in the American 
manufacturing industry and deserves your special consider- 
ation as representing the great collective aggregate of em- 
ploying capacity, which capacity can be greatly impaired 
and the recovery of which to normal conditions seriously 
delayed by a too heavy burden of:taxation.” 


One of the most novel arguments against a stamp tax 
was that advanced by E. B. Hurlburt, representing the 
American Manufacturers of Toilet Articles. He said that 
great effort and expense went into the creation of products 
outwardly artistic and beautiful, and all the labor would be 
wasted if an ugly stamp was affixed to them. “We don’t 
like it, the drug stores don’t like it, and the women don’t 
like it,” he told the Committee. 


Proposed Auto Tax Raises Protests 


The overhanging threat of taxes on automobiles, radios 
and motion pictures brought the big moguls of the indus- 
tries manufacturing and distributing them to Washington 
primed with a battery of heavy arguments which fired with- 
out intermission at the Committeemen for two days. Chief 
of the high explosives by which they hoped to blow Mr. 
Mills’ proposals into the Never-Never land was the thought 
that economic recovery would be indefinitely postponed by 
an increase or application of taxes, and that further unem- 
ployment might result. The automotive group was par- 
ticularly emphatic in pointing out that their business might 
well be the Moses to lead the nation out of the wilderness 
if it was not shackled by heavier imposts. They showed 
that every state in the Union furnishes raw materials for 
vehicle manufacture and operation, that more than 4,000,000 
persons earn their living from the industry, and that forty- 
one states have automotive plants. More than two-thirds 
of the car owners, they pointed out, have incomes of less 
than $3,000, and adoption of the Treasury proposals of a 5, 
3 and 2% per cent levy on automobiles, trucks and acces- 
sories respectively would mean greatly decreased sales. 

What effect their forceful and well-presented arguments 
will have it is impossible to guess, but the fact that an auto- 
mobile tax will yield more than $200,000,000 in 1933, accord- 
ing to Treasury estimates, may be enough to turn the 
balance. The same is true of admission and radio duties, 
and Congress will have to be scolded severely before it will 


refrain from sticking its fingers into this sort of revenue 
jam. 
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Interesting to lawyers and professional men were the 
suggestions of R. S. Doyle, representing the American Bar 
Association, who advocated an extension of the provision 
allowing a 25 per cent credit on earned income up to 
$30,000 to permit this credit on earned income of any 
amount, and who proposed the granting to the Board of 
Tax Appeals of jurisdiction over cases involving refunds 
denied by the Commissioner of Internal Revenue. 

The Committee showed considerable interest in the pro- 
posal for estate tax relief advocated by James H. Winston, 
representing a group of tax lawyers. Mr. Winston pointed 
out that the estates of many decedents who died during 
the boom period had so depreciated that not enough money 
remained to pay the estate tax, and cited the case of 
Reuben H. Donnelley who died in February, 1929, leaving 
88,000 shares of Montgomery Ward stock, then selling for 
$130 a share. The Federal tax amounted to $26 a share, 
although the stock is now selling for about $10 a share. 


He suggested a plan whereby two valuations of estates 
would be made, one at the time of death and one eighteen 
months later. The proportion the Federal tax would bear 
to the entire estate would be estimated on the basis of the 
first valuation and this proportion of the estate at the later 
valuation would be taken in taxes. The Government would 
gain if the estate increased during the eighteen-month 
period, and the taxpayer would not suffer a confiscation if 
the estate had heavily depreciated. 


Such was the parade of national leaders that passed under 
the ornate chandelier in the richly decorated Ways and 
Means Committee room and poured out their recommenda- 
tions, their woes and their warnings to the 25 men upon 


Severe Decline in Federal Revenues 


T= seriousness of the Government’s fiscal plight was 
driven home to Congress and the citizenry recently by 
the release of information from the Treasury Department 
that Federal revenues for the first half of the fiscal year 
had dropped 37 per cent. Only $882,000,000, or $514,000,000 
less than the amount collected during the previous cor- 
responding period, were collected from all internal revenue 
sources. All the major classifications showed declines ex- 
cept the estate tax, which increased its yield by approxi- 
mately $7,498,000. 


Even the old reliable, the tobacco tax, long regarded as 
the most stable source of income, was running $19,743,000 
below last year. Income taxes fell from $1,107,312,000 in 
the first six months of the fiscal year 1931 to $615,307,000 
this year. Returns from individuals were less than half of 
what they were during the 1931 period, dropping from 
$503,066,961 to $236,646,092. 


Top Incomes in Terms of Crops 


[N a plea for increased income taxes in the higher 
brackets and for restoration of the gift tax to prevent 
avoidance of the Federal estate tax, Fred Brenckman, rep- 
resenting The National Grange told the Ways and Means 
Committee that, according to published figures of the Treas- 
ury, the aggregate income of 504 men in the United States 
in 1929 who had net taxable incomes of a million dollars and 
over was $1,186,000,000, which lacked only about $5,000,000 
of being equal to the total farm value of the entire wheat 
and cotton crops of the United States as of December 1, 
1930, which it took millions of farmers and their families 
to produce. 


U. S. Taxes Compared with British 


N INTERESTING lesson in tax-burden relativity was 

presented at the Ways and Means Committee hearings. 
Under the tax increase proposal made by the Treasury 
Department, a married man with one dependent, and with 
an income of $5,000 would pay a tax of $31.50. A man 
similarly situated in Great Britain, under the latest budget 
law, would pay an income tax of $650. Under the Treas- 
ury proposal, the income tax on a man with an income of 
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whose shoulders rest the duty of finding some $1,000,000,000 
additional revenue. It was a parade calculated to impress, 
and it did. However, when back in conference, knee deep 
in testimony, the Committee is apt to forget most of what 
has been said. It will probably draft a bill along lines it 
has had in mind since the hearings began. 


Tax on Gas and Electricity Considered 


Tax on buses, billboards, oil, and on the consumption of 
natural and artificial gas and electricity loomed as highly 
probable when the Ways and Means Committee retired to- 
executive session to consider the details of the coming 
revenue bill. The Committee seemed determined to raise 
taxes to the highest point consistent with the welfare of 
industry. 


Suggestion for taxes on the consumption of electricity 
came from Chairman Collier and from Judge Crisp of 
Georgia. The Committee, eager to fasten on new ways of 
raising revenue, listened with deep interest to suggestions 
that automobile oil, gas consumption and telephone rates 
be levied upon for an emergency period. The legislators 
indicated, however, that a tax of gasoline might be inad- 
visable in view of the fact that it would be laying an im- 


post on one of the principal revenue-producers of the 
states. 


A hearing on the proposed taxes on gas, electricity and 
oil will take place on February 2, the Committee decided. 
In the meantime, it will hold executive sessions to draft 
other details of the measure. In view of this belated hear- 
ing, it is doubtful if a bill will be reported out before the 
middle or the last of February. 


$10,000 would be $153. Under the British law the tax 
would be $1,800. An individual with an income of $100,000 
would pay $22,000 in the United States, and $48,000 in 
Great Britain. The Treasury Departmient recommends 
reduction of exemptions to $1,000 for a single man, $2,500 
for a married man and $400 for each dependent. Great 
Britain’s exemptions are as follows: For a single man, 
$485; for a married man, $730; for the first dependent child, 
$245, and for each other child, $195. These comparisons 
were presented by Ogden L. Mills, Under Secretary of the 
Treasury. 


Illinois Begins Tax Reform 


A GOOD beginning toward desperately needed tax re- 
form in the State of Illinois was made on February 
2 when the House of Representatives of the Illinois State 
Legislature passed an individual income tax bill. The bill, 
except for some minor modifications, had previously been 
approved by the Senate. Governor Emmerson’s approval 
of the bill was expected. 


After exemptions of $1,000 for a single person, $2,500 for 
a married person or head of a family and $300 for each 
child and deductions of ordinary business expenses from 
gross income, the bill, effective for 1932 incomes, provides 
for a tax of 1 per cent on incomes not exceeding $1,000, 
2 per cent on net incomes from $1,000 to $4,000; 3 per cent 
on incomes from $4,000 to $9,000; 4 per cent on incomes 
from $9,000 to $16,000; 5 per cent on incomes from $16,000 
to $25,000; 6 per cent on incomes exceeding $25,000. 

A credit offset for general property taxes paid is provided 
for in two ways: 


(1) Income derived from taxpaying property is not tax- 
able. For example—if a person derives half his income 
from tax-paying property he may reduce his income tax 
payment one-half. If his total income is from tax-paying 
property he pays no income. 


(2) A home owner paying general taxes may reduce his 


income tax by the amount of the general tax but not to 
exceed $100. 


Office Machines at half price, regardless what you want, 


write us today and save money. Earl Pruitt, 190 No. La 
Salle, Chicago. 
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Upward Trend in State Taxes 


wer Washington pojitics regard as the first of a 
number of steps by states to follow the National Gov- 
ernment in increased tax rates was contained in Governor 
Roosevelt’s budget message to the New York legislature 
on January 12. The Empire State leader recommended 
another increase of 50 per cent in the personal income tax 
retroactive to incomes for 1931, and an increase of 100 per 
cent on incomes for the year 1932. At the recent session 
of the Assembly a 50 per cent additional personal income 
tax was levied on 1931 incomes for unemployment relief. 
The New York tax last year ranged from 1 to three per 
cent. Mr. Roosevelt also asked for an emergency tax of 2 
cents per gallon on motor fuel for the period beginning 
March 1, 1932, and ending July 1, 1933, and for an emer- 
gency tax of 2 cents for the transfer of a share of stock 
for the same period. Washington feels that New York, 
if it adopts the proposals, will be but pursuing the same 
course most states will follow this year. 


Wisconsin Raises Income Tax Rates 


t bw PROVIDE funds for unemployment relief, the Wis- 
consin Legislature, on January 28, passed a bill which 
levies an emergency tax on incomes and imposes a license 
tax on chain stores. 


Income tax rates the same as those of the normal in- 
come tax, graduated from 1 to 7 per cent, will apply as a 
surtax on 1931 incomes. The 7 per cent rate applies on all 
net incomes in excess of $12,000. Exemptions for depend- 
ents under the surtax are more liberal than allowed by the 
normal income tax, but dividends of Wisconsin corpora- 
tions, exempt under the regular tax, are subject to the sur- 
tax, and capital losses cannot be deducted in computing the 
surtax, as they can for the normal levy. 


The chain store license tax, effective from February 15, 
1932, until January 1, 1934, provides for fees as follows: 
(a) $10 for each store in excess of one but not to exceed 5; 
$20 for each store in excess of 5 but not to exceed 10; 
$35 for each store in excess of 10 but not to exceed 20; 
$50 for each store in excess of 20. 

It is estimated that these two new sources of state rev- 
enue will provide about $8,000,000 for the emergency relief 
fund. 


Wisconsin Tax Law Decision 


F OR purposes of computing the state income tax, the 
income of the wife in Wisconsin may not be added to 
the husband’s income and the tax computed on the total, as 
provided by Sec. 71.05 (2) (d) of the Wisconsin State 
Income Tax Law, the United States Supreme Court held 
in the case of Albert A. Hoeper v. Tax Commission of Wis- 
consin et al. The Court ruled that the state cannot tax as 
joint income that which, under its property law, is owned 
separately, and, further, that the claimed necessity of the 
tax provision as a regulation of marriage and as a means 
of preventing income tax fraud and evasion does not justify 
a denial of due process of law or the equal protection of the 
laws. 


Ohio’s New Tax Law 
(Continued from page 56) 


all institutions receiving deposits, are taxed at the 
rate of 2 mills per dollar of valuation on deposits and 
on the shares of stock or capital when not divided 
into shares. Deposits are to be listed by financial 
institutions in Ohio and assessed against them with 
a lien on the part of the institution for the tax paid 
for the depositor. The bank may either assume the 
tax or charge it back. The return of a financial insti- 
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tution is to be made between the first and second 
Mondays of March in each year. 


Dealers in intangibles operating wholly or in part 
in Ohio are to be taxed on the basis of the capital 
employed in the state. Where the dealer in intan- 
gibles is not operating wholly in Ohio the taxable 
capital will be that proportion which the gross re- 
ceipts in Ohio bear to the gross receipts everywhere. 
The rate is 5 mills per dollar of valuation. Dealers 
in intangibles are required to make their returns 
between the first and second Mondays of March. 


Domestic insurance companies are to be taxed 
upon their capital and surplus. Annually, before the 
first Monday of May, the superintendent of insur- 
ance is required to certify to the tax commission the 
capital and surplus of each domestic insurance com- 
pany. The rate upon the capital of an insurance 
company is 5 mills. Domestic insurance companies 
owning 95 per cent of the common stock of another 
corporation may, under the provisions of Section 
5414-11 G. C., make consolidated returns. There is 
no provision for taxing foreign insurance companies 
in the new law, such companies being subject to 
a premium tax. 


The tax on financial institutions, dealers in intan- 
gibles and domestic insurance companies, and the 
tax on their real estate, is in lieu of all other taxes 
on the property of such institutions or their share- 
holders. Certain other exemptions are accorded the 
company, policy holders, etc., in domestic insurance 
companies under the provisions of Section 5414-10 
G. C. 

Public utilities are required to report to the tax 
commission annually and will be assessed by the 
commission on their real and taxable tangible per- 
sonal property at 100 per cent, with classification of 
intangibles as heretofore set forth in the case of 
other taxpayers. Public utilities, under Section 
5419-1 G. C., are given the opportunity to file con- 
solidated returns as provided in Section 5379 G. C. 


Immunity 


An immunity bath is provided in the new law so 
that any taxpayer making a fair'and complete tax 
return in the year 1932 may, in the event the auditor 
proceeds to assess back taxes against him, secure an 
immunity certificate from the tax commission which 
will effectually bar any civil or criminal prosecution 
for false returns or omitted property. 


Administration 


The administration of the law is placed largely 
upon the tax commission and marks a departure from 
the practice previously followed in Ohio where the 
assessment of property taxes, with the exception of 
those of utilities, has heretofore been vested in the 
county auditor. For interesting comments on the 
practice formerly prevailing, see Dr. Compton’s ar- 
ticle in the December, 1931 number of “The Tax 
Magazine.” It is expected that the change will have 
the effect of creating a uniform system of adminis- 
tration as contrasted to the eighty-eight distinct 
methods which prevailed when that many Ohio 
county auditors were charged with the duty. In any 
event, the legislation heretofore described marks the 
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effort on the part of Ohio to provide a more fair 
and equitable system of taxation. 


Revenue 


It is expected that the taxes levied on intangibles 
by the law will produce $27,000,000, or about 
$5,000,000 in excess of that previously realized from 
that source. The revenue from the tax will be 
distributed 1 per cent to the state to cover admin- 
istration cost and the remainder to municipal cor- 
porations, school districts and various other political 
subdivisions as reimbursement for the tax lost by 


the removal of certain property from the general 
duplicate. 


Court Decisions 


Accrual Basis of Accounting for Income and Expenses. 
—Taxpayer on the accrual basis may not deduct as incurred 
expenses of 1919 notes given in that year and payable in 
the next two succeeding years, to cover billboard adver- 
tising to be furnished during the year 1920. Keeping books 
on an accrual basis does not imply the right to reduce the 
income by liabilities which are not to be met or paid until 
a subsequent year. 

Where the amount of compensation due the taxpayer 
from the Government on account of the cancellation of a 
war contract was definitely approved in August, 1919, it 
represented income, on the accrual basis, for 1919 even 
though payment of the approved claim was delayed until 
February, 1920. “Under the accrual system of accounting, 
where an item is definitely ascertained as to its amount, 
and acknowledged to be due, it has ‘accrued.’”—United 
States Circuit Court of Appeals, Ninth Circuit, in The 
Lichtenberger-Ferguson Company, a corporation, Plaintiff, v. 
Galen H. Welch, Collector of Internal Revenue for the Sixth 
District of California. Decision of lower court, 49 Fed. 
(2d) 304, affirmed as to the first issue and reversed as to 
the second issue. 


Affiliated Corporations—Two corporations were not 
affliated in the years 1917 to 1920, in the absence of owner- 
ship, control, or community of ownership of substantially 
all the stock by the same interests. The fact that the divi- 
sion of operating profits between the two companies was 
fixed by contract is immaterial. Congress “expressly con- 
fined the statute to cases where the equality of ultimate 
burden or benefit depended upon stock ownership or con- 
trol. It omitted the cases (perhaps of equal appeal) where 
this equality came from contract relations.”—United States 
Circuit Court of Appeals, Sixth Circuit, in United States, 
Appellant, in 5766, 5767 and 5768, and C. F. Routzahn v. The 
Mahoning Coal Railroad Company, Nos. 5765-6-7-8. On this 
issue the decision rendered on November 23, 1931 (51 Fed. 
(2) 208), was reaffirmed. 

Affiliation on the basis of ownership or control in the 
same interests is denied two corporations for the period 
January 1 to November 12, 1920. The 50 per cent stock 
interest of two individuals in one corporation was not 
owned or controlled by the same interests that owned or 
controlled the other 50 per cent interest in that comparty 
and substantially all the stock of the other company. On 
the authority of Handy & Harman v. Burnet, 52 S. Ct. 51, the 
“legally enforcible control” contemplated was not present. 

Board’s action in denying special assessment to a lumber 
company, not having been based upon no evidence, and not 
being contrary to law, or manifestly arbitrary and unrea- 
sonable, is not subject to review by the courts. The Board 
properly refused to allow the petitioner to inspect the re- 
turns of other lumber companies and properly excluded 
these returns when offered in evidence, no showing having 
first been made of abnormalities affecting the petitioner’s 
capital or income.—United States Circuit Court of Appeals, 
Fourth Circuit, in Peytona Lumber Company, a Corporation, 
v. Commissioner of Internal Revenue. No. 3224. Decision of 
Soard of Tax Appeals, 21 BTA 354, affirmed. 

Bad Debts.—Deductions for 1921 on account of alleged 
worthlessness of bonds received in May of that year in 
payment of cash advances made to a company in which 












































































THE TAX MAGAZINE 61 


the petitioner owned 17 per cent of the capital stock is 
denied, as not being warranted on the evidence as to the 
financial condition in that year of the issuing company. The 
opinion points out that petitioner and its associates were 
in actual or potential control of the debtor corporation, 
which had issued bonds in excess of the capital stock of the 
company. The Court stated that under the laws of Illinois 
the directors who assented to such excess of indebtedness 
became liable therefor—United States Circuit Court of 
Appeals, Seventh Circuit, in Peabody Coal Company v. Com- 
missioner of Internal Revenue. No. 4515. October term 
and session, 1931. Decision of Board of Tax Appeals, 18 
BTA 1081, affirmed. 

Bad debt deduction is denied for 1925, when the petitioner 
determined that the debt was worthless and charged it off, 
where all the circumstances upon which worthlessness could 
be based had existed without change since 1921.—United 
States Circuit Court of Appeals, Ninth Circuit, in Ralph H. 
Cross v. Commissioner of Internal Revenue. No. 6468. De- 
cision of Board of Tax Appeals, 20 BTA 929, affirmed. 


Capital Gain.—Capital gain 12% per cent rate is not 
applicable to the sale of corporate stock in 1923, the stock 
not having been held for the requisite two-year period 
before sale. The time that the vendor, a donee, held the 
stock may not be added to the time the donor held it, in 
order to come within the two-year requirement.—Court of 
Appeals of the District of Columbia in Sydney M. Shoen- 
berg v. David Burnet, Commissioner of Internal Revenue. 
No. 5219. Decision of Board of Tax Appeals, 19 BTA 399, 
affirmed. 

Capital gain provisions of the 1924 Act are applicable 
to installments of purchase money due or paid in 1924 inci- 
dent to the sale of an undivided three-fourths interest in 
California realty, which sale is held not to have been con- 
summated prior to December 31, 1921, where deposit of 
deeds in escrow was made in March, 1921, and less than 
one-fourth of the purchase price was paid in 1921 in accord- 
ance with an agreement of sale, delivery of the deeds to 
await a final installment payment on the purchase price to 
be made in 1925.—United States Circuit Court of Appeals, 
Ninth Circuit, in Commissioner of Internal Revenue, v. Theo- 
dore J. Swift. No. 6581. Decision of Board of Tax Appeals, 
20 BTA 1099. 

Capital gain 12% per cent provisions of the 1924 and 
1926 Acts were not applicable to the sales of land by an indi- 
vidual who was a member of a partnership engaged in a 
brokerage real estate business, it being held that the real 
estate owned and sold by the petitioner was property held 
by the taxpayer “primarily for sale in the course of his busi- 
ness of dealing in real estate.””’ Orders of the Board of Tax 
Appeals [19 BTA 394] were affirmed except as to one piece 
of property, which the Government admits was not held 
primarily for sale, and in respect to which the Board’s 
order is reversed with direction to exclude the profits from 
the sale thereof from 1924 taxable income.—United States 
Circuit Court of Appeals, Sixth Circuit, in John M. Welch, 
Sr., v. Commissioner of Internal Revenue. No. 5826. 


Community Property—California.—Per curiam opinion of 
the United States Circuit Court of Appeals in Commis- 
sioner of Internal Revenue v. Andrew B. C. Dohrmann, 
No. 6718, reversed the decision of the Board of Tax Appeals, 
19 BTA 507, which held that salary earned in 1920 and 1921 
by a wife in California was not community property under 
the state law then in effect, and was correctly returned by 
her as her separate property. The decision of the Appel- 
late Court upholds the Commissioner’s determination that 
the wife’s salary was reportable as income of her husband. 
The Court directed the Board of Tax Appeals to enter a 
final order and decision that there are deficiencies for the 
calendar years 1920 and 1921 in the amounts of $19,704.13 
and $3,970.71, respectively. The salary payments involved 
were made by a company in which the petitioner, his 
brother and sister owned all of the stock on October 1, 
1920 in substantially equal proportions. 


Corporation Expenses, Allocation of.—Additional com- 
pensation for a corporation’s officers and employees for 
1920, provided for by a resolution of the Board of Directors 
passed in 1921, is not deductible from 1920 income even 
though the corporation was on the accrual basis and made 
an entry on its 1920 “salary account” covering the additional 
compensation. The obligation had not been “incurred” in 
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1920.—District Court of the United States, District of Dela- 
ware, in Desco Corporation v. United States of America. No. 
4. Sept. term, 1930. ’ 


Corporations, Liquidated.—Stockholders may not offset 
against any tax of a dissolved corporation for which they 
may be found liable any part already paid by them on 
reported profits received in the distribution of the corpo- 
ration’s assets, which profits would be reduced by any re- 
covery allowed the Government. This opinion follows 
Phillips v. Commissioner, 42 Fed. (2d) 177, United States v 
Updike, 1 Fed. (2d) 550 (affirmed; 8 Fed. (2d) 913, but dis- 
agrees with United States v. Klausner, 25 Fed. (2d) 608, 611, 
on the above issue—District Court of the United States, 
District of Rhode Island in United States of America v . Fred- 
erick W. Tillinghast, Executor, et al. Equity No. 321. 


Depletion— Deductible Business Expenses Distinguished 
from Capital Outlay.—Lessor’s capital base for depletion 
purposes for 1919 and 1920 should be reduced by the amount 
of the cash bonus payment paid by the lessee for an oil 
and gas lease, in accordance with Article 215 of Regula- 
tions 45 (1918 Act) which provides for an apportionment of 
the depletion between the lessor and the lessee where the 
latter also has a capital investment represented by the 
bonus payment. The Board of Tax Appeals was in error 
in holding that this bonus represented income and not a 
recovery of capital. In the absence of a satisfactory allo- 
cation between capital return and income, the Commis- 
sioner’s reduction of the depletion basis by the entire 
amount is approved. 

Legal expenses and an amount paid in compromise of 
a suit alleging fraud in the acquisition of oil properties and 
seeking an accounting for profits and the restoration of the 
property constitute capital expenditures and not a deduct- 
ible business expense. The payments were made in 1918 for 
properties fraudulently acquired in 1904. It is held that 
the compromise payments represent a deferred payment 
for the property. But none of this payment may be added 
to the depletion basis since depletion was figured on the 
March 1, 1913, value, which greatly exceeded the original 
price plus the compromise payment.—United States Circuit 
Court of Appeals, Ninth Circuit, in Murphy Oil Company, a 
corporation, v. David Burnet, Commissioner of Internal Reve- 
nue, and Commissioner of Internal Revenue v. Murphy Oil 
Company, a corporation. Decision of Board of Tax Appeals, 
15 BTA 1195, reversed as to the first issue and affirmed as 
to the second. 


Federal Estate Tax.—Gross estate of the decedent who 
died on November 26, 1921, did not include the value of 
corporate stock conveyed to his wife on May 17, 1920. The 
transfer was not one made in contemplation of death inas- 
much as the evidence shows that at the time of the transfer 
the decedent, although 64 years of age, was in good physical 
and mental condition. The evidence further shows that the 
motive for the transfer was a desire by the decedent to 
reimburse his wife for money advanced to him over a long 
period of years and that the decedent expected to reduce 
his income tax by reason of the transfer. It is therefore 
held that there was a good and valuable consideration for 
the transfer.—United States District Court, Southeastern 
District of Florida, in Lucy G. Root, et al., Executors, v. 
United States. 

Bequest to a foundation to be formed for “teaching, 
expounding, and propagating the ideas of Henry George” 
as set forth in a book relative to a single tax on land is held 
deductible from gross estate, pursuant to Section 303 (a) 
of the 1924 Act (bequest to educational corporation), inas- 
much as the corporation adhered to the duties imposed by 
the will. “The purposes of the bequest are to be ascertained 
from the will, not the corporation’s charter privileges, and 
the conduct of the trust since, if not in accordance with the 
will, is merely a perversion or mismanagement of the trust 
to be corrected by proper authority.” 

Bequest to the Manhattan Single Tax Club is held not 
deductible because the purposes of the club were to advo- 
cate the Henry George doctrine and the promotion of 
social intercourse “among single tax people.” Therefore 


the club was not strictly educational within the meaning 
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of Section 303 (a) of the 1924 Act.—United States Circuit 
Court of Appeals, Second Circuit, in Frederick C. Leu- 
buscher, as Executor of the Estate of Robert Schalkenbach, « 
Commissioner of Internal Revenue. Decision of the Board 
of Tax Appeals, 21 BTA 1022, reversed as to the first issue 
and affirmed as to the second issue. 

Gross estate of a California decedent who died October 5, 
1924, should include one-half of the value of property held 
by herself and her son as joint tenants since 1915, each 
contributing equal amounts of property to the estate in 
joint tenancy. Under California law, “rights not thereto- 
fore possessed must accrue to the survivor upon the death 
of his cotenant.” “When petitioner’s mother died, the 
interest which she had in the property held in joint tenancy 
ceased * * * only because of that event. Hence it was 
taxable.”—United States Circuit Court of Appeals, Ninth 
Circuit, in J. H. Gwinn, Beneficiary of the Estate of M. A. 
Gwinn, v. Commissioner of Internal Revenue. No. 6480. De- 
cision of Board of Tax Appeals, 20 BTA 1052, affirmed. 

In a jury trial for recovery of estate tax covering value 
of realty transferred by the decedent within one year of his 
death on October 31, 1928, it is held that recovery can be 
had. Notwithstanding the irrebutable presumption pro- 
vision of Section 302 (c) of the 1926 Act, the court charged 
the jury, “If the jury find that these transfers were made 
within two years of death, there is a prima facie presump- 
tion of an intention to transfer these gifts in anticipation of 
death, but the prima facie presumption may be overcome 
by plaintiff showing a contrary intention.”—United States 
District Court, Eastern District of Pennsylvania, in Victor 
C. Mather et al. v. Joseph S. McLaughlin, Collector. 


Fiduciaries, Taxation of.—Liberty bond interest collected 
in 1926 by a receiver appointed by a court for the taxpayer 
pending review of a District Court decision is held taxable 
to the receiver as a fiduciary. In 1926, the United States 
District Court rendered a judgment against the taxpayer 
and others, the taxpayer’s liability thereunder exceeding 
the total value of his property. Pending appeal to the 
Circuit Court of Appeals he was required to deposit Liberty 
bonds of a value equal to his entire assets with a receiver. 
In 1927 the Circuit Court reversed the decision of the 
District Court, and the bonds with accumulated interest, 
were restored to the taxpayer. “Section 219 [of the 1926 
Act] makes taxable income accumulated in trust for the 
benefit of unascertained persons or persoris with contingent 
interests. The word ‘trust’ as here used does not neces- 
sarily mean a technical trust but has reference to any person 
who appears to be the custodian of funds belonging to 
another or to unascertained persons. Such a person is 
‘acting in a fiduciary capacity’ within the definition of ‘fidu- 
ciary’ as appears in Section 200 of the Act.” 

Note in payment of interest may not be deducted as 
interest, when given, by a taxpayer on the cash basis.— 
United States Circuit Court of Appeals, First Circuit, in 
Francis R. Hart v. Commissioner of Internal Revenue. De- 
cision of Board of Tax Appeals, 21 BTA 1001, reversed as 
to the first issue and affirmed as to the second issue. 


Foreign Taxes Paid by Domestic Corporation.—Domes- 
tic corporation which controls a foreign corporation is en- 
titled to credit for foreign taxes only as to those taxes of 
the corporation which it controls. It is not entitled to 
credit for taxes of another foreign corporation owned 
entirely by the domestic corporation’s subsidiary, even 
though the dividends received by the domestic corporation 
from the foreign parent corporation represent in part earn- 
ings of the foreign parent’s subsidiary. No credit is allowed 
for the calendar year 1922 for taxes on a dividend received 
in September, 1922, from the foreign corporation the taxes 
on which were paid on the basis of a fiscal year ended June 
30, 1923. The Commissioner, for lack of proof that the 
dividend was paid from profits of that part of the fiscal 
year ended June 30, 1923, preceding the date of payment, 
properly held that it was paid from profits of prior years.— 
Court of Claims of the United States in F. H. Peavey & 
Company v. The United States. No. J-19. 


Installment Sales—Determination of Cost of Goods Sold. 
—Expenditures for incoming freight and drayage on mer- 
chandise should be added to the cost of goods sold, even 
though the taxpayer is returning income from installment 
sales on the installment basis.—United States Circuit Court 
of Appeals, Third Circuit, in May, Stern & Company v, Com- 
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missioner of Internal Revenue. No. 4594. October term, 


1931. Decision of Board of Tax Appeals, 20 BTA 241, 
afirmed. 


Jurisdiction of Board of Tax Appeals.——Board of Tax 
Appeals properly denied jurisdiction as to appeal in a,case 
where the taxpayer filed a tentative return for 1918 show- 
ing an estimated tax of $174,500 and a final return showing 
a tax of some $235,000, which return was accompanied by 
a request for special assessment under Sections 327 and 328 
of the 1918 Act and assumed that the tax would be com- 
puted on the basis of 50 per cent of the tax shown. The 
Commissioner made a final determination of tax in an 
amount more than that admitted to be due in the applica- 
tion for special assessment but less than that shown on the 
final return. There was therefore no “deficiency” as defined 
by Section 273 of the 1926 Act such as would give the Board 
jurisdiction.—United States Circuit Court of Appeals, Sixth 
Circuit, in The Jackson Iron & Steel Company v. Commis- 
sioner of Internal Revenue. No. 5781. Decision of Board 
of Tax Appeals, 19 BTA 1208, affirmed. 


Non-deductible Expenses.—Legal expenses incurred in 
a suit to break a will are not deductible as a loss in a 
“transaction entered into for profit” under Section 214 (a) (5) 
of the 1926 Act.—United States Circuit Court of Appeals, 
First Circuit, in Helen A. P. Merriman v. Commissioner of 
Internal Revenue. Oct. term, 1931. No. 2568. Decision of 
Board of Tax Appeals, 21 BTA 67, affirmed. 


Partnership Profits—Declaration of trust executed on 
January 1, 1920, by a member of a partnership transferring 
one-half of the partnership earnings to himself as trustee 
for his wife does not operate to relieve him of tax on such 
income. The same applies to an additional instrument exe- 
cuted on March 5, 1921, in which he agreed to transfer to 
himself as a trustee, for the use and benefit of his wife, 
one-half of his earnings received from other sources from 
the partnership. Lucas v. Earl, 281 U. S. 111, followed.— 
Court of Appeals of the District of Columbia in Edward J. 
Luce v. David Burnet, Commissioner. No. 5266. Decision of 
the Board of Tax Appeals, 18 BTA 923, affirmed. 


Recovery of Taxes.—Under Section 284 (c) of the 1926 
Act, providing for refunds where Commissioner has 
decreased the invested capital due to taxpayer’s failure to 
take adequate deductions in prior years, recovery for 1910 
to 1918 is denied (1) because taxes paid for 1910 to 1912 
are corporation excise taxes rather than “income, war 
profits, or excess profits taxes” and (2), because the stipu- 
lated facts show that the Commissioner had increased 
rather than decreased invested capital. The contention 
that Commissioner’s determination should be compared 
with actual invested capital as defined by statute rather 
than with that returned by the taxpayer is without merit, 
as the Commissioner can not alter actual invested capital, 
but only the amount returned by the taxpayer.—District 
Court of the United States, Western District of Missouri 
in the Western Division, in First National Bank of Kansas 
City, Missouri, v. United States of America. 


Redetermination of Tax Liability after Statutory Period 
Has Expired upon Consideration of a Claim for Refund.— 
Upon consideration of a claim for refund, the Commis- 
sioner may redetermine the tax, disallowing deductions 
previously made if deductions were in error, and where 
his computation results in additional tax, assessment- of 
which is barred, there is no actual overpayment of tax and 
the claim for refund is properly rejected. “While the stat- 
utes authorizing refunds do not specifically empower the 
Commissioner to reaudit a return whenever repayment is 
claimed, authority therefor is necessarily implied. An 
overpayment must appear before refund is authorized.”— 
Supreme Court of the United States in Edgar Percy Lewis 
and Richard F. Cooper, as Trustees, under the Will of Arthur 
Francis Thomas Cooper, Deceased, v. Marshall S. Reynolds, 
Collector. No. 115, October term, 1931. Decision of Circuit 
Court of Appeals, 48 Fed. (2d) 515, which affirmed District 
Court decision, 43 Fed. (2d) 395, affirmed. 

Return Requirements Where Books are Kept on a Fiscal- 
Year Basis——Where returns were filed on a calendar-year 
basis for 1918, 1919, and 1920, and the books were kept on 
the basis of a fiscal year ended June 30, the law requires 
returns on the fiscal-year basis. Returns, therefore, should 
have been filed for the six months ended June 30, 1918, and 


. 
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for the fiscal years ended June 30, 1919, and June 30, 1920. 
In applying the tax payments on the calendar-year returns 
to the taxes computed on the fiscal-year basis the taxes 
paid should not be prorated according to the months in the 
respective calendar years making up the fiscal year. 
Neither should the taxes paid for the calendar year be 
applied against the taxes due for the fiscal year ended within 
the calendar year. Whatever amount was overpaid should 
have been applied to the following fiscal year. Therefore, 
in this case, the net overpayment for the calendar years 
1918 and 1919 (no tax was paid for 1920) represented an 
advance payment of taxes for the fiscal year ended June 30, 
1920, for which no tax was due. 

Claim for refund of overpayment of taxes due to returns 
having been erroneously filed on the calendar-year basis, 
filed Sentesnioen 15, 1925, is timely, under Section 284 (h) 
of the 1926 Act which provides a limitation period of five 
years from the time the return was due. The return 
intended in this section was the return which should have 
been filed for the fiscal year ended June 30, 1920.—Supreme 
Court of the United States in American Hide & Leather Co. 
v. The United States. No. 62. October term, 1932. De- 
cision of Court of Claims, 48 Fed. (2d) 430, reversed. 


Special Assessment.— Upon consideration of a claim for 
refund, the Commissioner may redetermine the tax, dis- 
allowing deductions previously erroneously allowed, and 
where his computation results in additional tax, assessment 
of which is barred, there is no actual overpayment of tax 
and the claim for refund is properly rejected. “An over- 
payment must appear before refund is authorized.”—United 
States Supreme Court in Edgar Percy Lewis and Richard F. 
Cooper, as Trustees under the Will of Arthur Francis Thomas 
Cooper, Deceased, v. Marshall S. Reynolds, Individually and as 
Collector of Internal Revenue. No. 115. Oct. term, 1931. 


Suit for Recovery of Taxes—Taxable Income.—(1) No 
suit can be brought to recover tax paid on account of an 
item assessed but not covered by the claim for refund, 
proofs and argument taken by the trial court pending its 
reserved ruling not constituting a waiver of such bar. Trial 
court’s refusal of leave to file amended petition covering 
items not mentioned in refund claim was therefore correct. 

(2) Trial court’s finding that the Commissioner’s deter- 
mination of a profit of approximately $34,000 should be 
increased to $41,572.48, held realized by the taxpayer in 1919 
from the reorganization of an oil company whereunder a 
syndicate composed of the taxpayer and two others ulti- 
mately received profits paid to them from the sale of stock 
of a new corporation that took over the assets of the old, 
is disapproved but no recovery of any of the tax paid on this 
item is allowed, as the proofs require a finding that more 
than $34,000 profit was realized on the transaction. 

(3) No income was realized by a stockholder who re- 
ceived from a corporation in repayment of advances made 
to it, stock of a par value of twice the amount of the orig- 
inal advance. All the stockholders participated in the trans- 
action. Board v. Com., 51 Fed. (2d) 73, followed. 

(4) In determining the earnings for 1919 available for 
dividends on May 31, 1919, the tax for the fiscal year just 
ended, the exact amount of which was unknown, though 
it was known that a substantial amount would be due, 
should reduce the surplus in the amount finally determined 
and paid. But surplus should not be reduced for additional 
taxes paid in the next year for 1918. The peculiar circum- 
stances of the case foreclose the creation of any equity of 
recovery on the part of the taxpayer by further reducing 
the amount of taxable dividend received. Judge Denison 
dissents. ; 

(5) Amount received in 1920 from a liquidating corpora- 
tion by certain individuals for their services in constructing 
a pipe line for the corporation is held to have represented 
income for 1920 and not for 1927 when litigation contesting 
their right to receive the amount was finally adjusted. The 
individuals were also stockholders and liquidating trustees, 
and the other stockholders accused them of breach of trust. 
Board v. Com., 51 Fed. (2d) 73 followed. 

(6) It is found as a fact that there was no income from 
the sale of stock on which the Commissioner determined a 
profit of about $23,000. In the claim for refund the tax- 
payer stated that income was overstated for this item by 
$9,667.69, but the limitation in the claim was waived by the 
Collector. Relief in the petition for review is asked in a 








64 THE TAX MAGAZINE 


reduction of the profit by the amount of $12,669. This is 
granted, and under the ination some $10,000 is taxable as 
income. 

(7) Where the State <atae of limitations for collection 
of a debt had run long before the taxable year, the burden 
is upon the taxpayer to show that it was tolled or that he 
had substantial reason to think he might nevertheless 
eventually get part payment. Such burden was not sus- 
tained in this case. 

(8) The proof is not sufficient to sustain the lower 
court’s finding that $8,000 shown on the taxpayer’s cash 
record as having been received from one of his corporation 
clients in 1920 was taxable in 1921 as legal fees received. 
The taxpayer testified that he received no such fee and his 
testimony was borne out by the accounting records of the 
corporation which showed no such payment. 

(9) Legal fee of $7,500 received for legal services ren- 
dered in past years is held taxable in full in the year re- 
ceived without deduction for advanced expenses previously 
incurred by the taxpayer lawyer and charged in a separate 
account to his client. “It may well be assumed that he 
collected these expenses, as such, in the succeeding years.’ 

(10) Income of $10,000 is held to have been realized by 
a taxpayer in 1922 on the cash basis when he received two 
notes totalling that amount and immediately turned them 
over to an insurance company, deposited collateral, and 
received in cash the full amount of the notes. The maker 
of the notes had no established credit and it was on the 

taxpayer’s own credit that the latter was able to borrow 
from the insurance company. 

(11) A lot of second mortgage bonds of uncertain value 
was acquired by the taxpayer in 1923 as the result of pay- 
ments in prior years aggregating $50,500. In 1924 a part 
of these bonds was sold for $45,000. Instead of waiting 
until his full investment was recovered before reporting 
profit the taxpayer apportioned the cost among the total 
securities acquired and reported a profit on the sale in 1924. 
There is no sufficient reason for excusing him from the 
choice thus made. The taxpayer’s increase of the basis 
by the value of property which in addition to the $50,500 
cash formed part of the cost is disallowed, as the value of 
the property was highly speculative, and the taxpayer has 
failed to prove any value. 

(12) Under the 1918 Act, as under the 1921 Act, the 
50 per cent fraud penalty attaches to the total amount of 
the deficiency ultimately found due and not to that amount 
alone which represents the tax on the item upon which 
fraud is found. Some of the understatements for 1919 and 
for 1920 can not be reconciled with an honest intent, and 
therefore the finding of fraud for those years is affirmed. 
As the finding of the District Court on the omission of legal 
fees for 1921 is disapproved, the penalty judgment which 
depends thereon must also be vacated and remanded for 
new trial. For 1922 the erroneous deduction of a counter- 
claim against legal fees received and the omission of cash 
received for notes are not proof of fraud. Judge Denison 
dissents as to penalty for 1920.—United States Circuit Court 
of Appeals, Sixth Circuit, in James R. Duffin v. Robert H. 
Lucas, Collector. Decision of the District Court affirmed in 
part, modified in part, reversed in part and remanded for 
further proceedings. 


Statute of Limitations.—Collection of 1919 taxes from 
transferees of a dissolved corporation is not barred where 
deficiency notices were mailed February 21, 1927, within 
one year after expiration of the assessment period against 
the transferor, as extended by a waiver executed by the 
former directors. Under California law the former direc- 
tors were trustees authorized to settle the affairs of the 
dissolved corporation.—United States Circuit Court of Ap- 
peals, Ninth Circuit, in J. A. McPherson v. Commissioner of 
Internal Revenue. J. H. Leighton v. Commissioner of Internal 
Revenue. No. 6550 and 6551. Decision of Board of Tax 
Appeals, 22 BTA 390, affirmed. 


Suit for Recovery of Taxes—Significance of Unlimited 
Waiver.—Where an appeal was taken to the Board before 
the enactment of the 1926 Act, was pending when the Act 
was passed, was later reviewed by the Circuit Court of 
Appeals, and certiorari was denied by the Supreme Court, 
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the District Court may entertain suit for recovery of the 
taxes after payment. But all questions raised in the pro- 
eeedings before the Board are res adjudicata. Old Colony 
Trust Co. v. Com., 279 U. S. 716, 728, followed. The validity 
of an assessment waiver for 1919 having been upheld and 
its effectiveness to extend the-time for assessing the tax 
having been confirmed, the only question open to the tax- 
payer in this suit is the effectiveness of the assessment 
waiver to extend the collection period also. 


Unlimited waiver extending the time for assessment of 
1918 tax is held to have been intended to embrace all lia- 
bility under the 1918 return including the collection of taxes 
assessed before execution of the waiver. Collection in 
1929 of 1918 taxes did not amount to unreasonable: delay 
where the Supreme Court had not denied certiorari on the 
first proceeding until in 1929.—District Court of the United 
States, District of Massachusetts, in The Greylock Mills vw. 
Thomas W. White, Collector. Law No. 4470. 


Taxable Income.—(1) Architect employed by the Joint 
3uilding Committee of the State of North Carolina under 
contract to perform architectural and engineering services 
is held to be an independent contractor whose compensa- 
tion in 1923 to 1925 was not exempt. 

(2) It being conceded by Government counsel and by 
the Board, in the hearing before the Board, that the larger 
part of the gross income received by the independent con- 
tractor mentioned in (1) was used to pay necessary office 
expenses and salaries of employees, consisting of archi- 
tects, engineers, draftsmen, and others, the Board erred in 
affirming the Commissioner’s tax determination based on 
no allowance for deduction of such items. Even though 
the burden of proof is on the taxpayer and even though the 
evidence did not disclose the amount of the expenses in- 
curred, “we do not think that this rule so restricts the 
powers of the Board as to require it to countenance an 
obvious injustice.” Case remanded.—United States Circuit 
Court of Appeals, Fourth Circuit, in H. A. Underwood 7 
Commissioner of Internal Revenue. No. 3208. Decision of 
Board of Tax Appeals, 20 BTA 1117, affirmed as to the first 
issue and reversed as to the second. 


Waivers.— Waiver as to 1918 taxes, duly executed but by 
its terms confined to the “assessment” of tax, removed the 
bar of the statute of limitations on collection also.—United 
States Circuit Court of Appeals, Third Circuit, in Washing- 
ton Coal & Coke Company, a Corporation, v. D. B. Heiner, 
Collector. No. 4615. October term, 1931. Decision of 
lower court, holding that the taxes had not been illegally 
collected, affirmed. 


Significant Decisions of the Board 
of Tax Appeals 


Affiliated Corporations——The Commissioner’s determina- 
tion that Richards & Hirschfeld, Inc., and the Contractors 
Machinery & Export Company were affiliated during the 
taxable year was sustained upon the evidence. 


The opinion says: “The petitioner [Richards & Hirsch- 
feld, Inc.] contends that 68 per cent of its stock was held 
by Claire B. Richards? and Lillie S. Hirschfeld,? who owned 
no stock in the Contractors Company, and since the laws 
of the State of New York recognize the separate property 
rights of husband and wife, substantially all of the stock 
of the two companies was not owned by the same interests, 
but petitioner fails to show that Richards and Hirschfeld 
did not beneficially own or control the stock held by their 
wives. It is incumbent upon the petitioner to show that 
neither ownership nor control reposed in the same inter- 
ests. While the property rights of husband and wife under 
the laws of the State of New York may be entirely sep- 
arate and distinct, it does not follow that husband and wife 
may not constitute the same interests within the meaning 
of the taxing statute.” Richards & Hirschfeld, Inc. v. Com- 
missioner, Dec. 7347 [C. C. H.], Docket No. 21715. Mar- 
quette, Sternhagen, Trammell and Goodrich dissent. 


 1Ed. Note.—Claire B. Richards was the wife of Chas. K. Richards 
Con owned 40 per cent of the stock of Contractors Machinery & Export 
ompany. 
d. Note.—Lillie S. Hirschfeld was the wife of Harry H. Hirschfeld 
rd had a 40 per cent interest in the stock of Contractors Machinery & 
Export Company. 
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Business Expense.—In order to re-establish his credit 
and to secure customers for his individual business from 
among those who had been customers of a corporation of 
which he was an officer, petitioner partially reimbugsed 
those who had sustained losses when the corporation was 
discharged in bankruptcy. Held, that such amounts may 
not be deducted as “ordinary and necessary expense.”— 
Thomas H. Welch v. Commissioner. Dec. 7365 [C. C. H.], 
Docket Nos. 40852, 51929, 53119. 


Community Property—Survivor—Fiduciary.—In Texas 
the surviving husband who has qualified as the adminis- 
trator of the community estate has the exclusive manage- 
ment, control and disposition of the community property 
for the purpose of paying debts and settling its affairs and 
occupies a fiduciary relation thereto until there is a par- 
tition and settlement thereof. Until such settlement the 
income from the share of the deceased wife in the com- 
munity property should be taxed as a whole against the 
survivor as a fiduciary. J. R. Brewer, Admr., Dec. 5477, 17 
>. T. A. 704.—J. H. Tippett, Adm. of the Estate of Laura 
Tippett, Deceased, v. Commissioner, Dec. 7359 [C. C. H.], 
Docket No. 46719. 


Contributions to Trusts, Deductions for.—Contributions 
to trusts held not deductible, where trusts were revocable 
at will of donor and where stated purposes included paying 
expenses of donor’s residence.—The First National Bank of 
Boston, Special Administrator of the Estate of Mary B. Long- 
year, late of Brookline, Norfolk County, Massachusetts, v. 
Commissioner. Dec. 7395 [C.C.H.], Docket Nos. 36438, 
46583. 


Depreciation Allowances.—For five years beginning with 
1918 the Commissioner allowed deductions for depreciation 
which were reasonable in amount in the light of what was 
known during those years. These deductions were at the 
rate of 20 per cent and were based on a five-year life for 
the assets. In computing the deduction for the sixth year 
he properly eliminated from the computation the cost of 
the assets for the first year. He did not err in making 
similar adjustments for later years. In determining a rea- 
sonable deduction for a later year due consideration must be 

given to proper deductions allowed in previous years.— 

—_ Charles Naval Stores v. Commissioner. Dec. 7381 [C. 

. H.], Docket Nos. 34630 and 36940. 


” le ie Liability of Stockholders under State 
Law Prohibiting Payment of Dividends which Impair Cor- 
poration Capital Stock. — Section 40, Chapter 53, Barnes 
West Virginia Code prohibits a corporation chartered un- 
der West Virginia laws from paying a dividend which 
impairs the capital stock of the corporation, and provides 
that every stockholder who received any such dividend 
shall be liable to the creditors for the amount of the 
capital of the corporation so received by him. 


Feld, petitioners in this proceeding are liable as transferees 
of property under Section 280, Revenue Act of 1926, to the 
extent of the percentage of the dividend which they re- 
ceived which was paid out of the capital of the transferor 
corporation, a West Virginia corporation. 

2. Where the facts show that in addition to the foregoing 
dividend, and at a later date, petitioners, as stockholders 
of a corporation in liquidation, received as a liquidating 
dividend certain shares of preferred stock in another 
corporation and the evidence does not show what, if arty, 
value such preferred stock had at the time of distribution 
and does not show there were any sales or market for 
the stock and no showing is made of the assets and lia- 
bilities underlying the stock, and the evidence shows that 
subsequently the corporation became insolvent and went 
into the hands of a receiver, and petitioners never received 
anything of value by reason of their ownership of said 
preferred stock, and it is now worthless, respondent has 
not sustained the burden of proof that, as to such dis- 
tribution of stock, petitioners are liable as transferees of 
property within the meaning of Section 280, Revenue Act 
of 1926.—R. E. Burdick v. Commissioner. Thomas W. Camp 

Commissioner. Mrs. Thomas W. Camp v. Commissioner. 
Estate of J. B. Barber v. Commissioner. F. D. Gallup v. Com- 
missioner. C. D. Comes v. Commissioner. Estate of J. E. 
Walker v. Commissioner. J. S. Walker v. Commissioner. Es- 
la ite of F. S. Sherman v. Commissioner. Mrs. Emily T. Camp 

. Commissioner. Mrs. Pearl McQuilken v. Commissioner. 
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Estate of H. E. Camp v. Commissioner. Marion L. Camp v. 
Commissioner. E. A. Riggall v. Commissioner. F. F. Riggall 
v. Commissioner. Dec. 7349 [C. C. H.], Docket Nos. 27109- 
27116; 27274; 27324-27329. 


Federal Estate Tax.—1. At the time of his death decedent 
owned securities on deposit in banks in France and Eng- 
land. After decedent’s death one of the executors went 
to those countries to obtain possession of said securities. 
The banks refused to turn the securities over to the exec- 
utor until certain death taxes claimed by the French Gov- 
ernment, and inland revenue dues claimed by the British 
Government, were first paid. The executors paid the said 
taxes, out of moneys forming part of the estate in the 
United States and the securities thereby were brought into 
the administration of the estate in this country. Respond- 
ent included in the gross estate the value of the securities 
without deduction of the foreign taxes. Action of the re- 
spondent approved. 

2. A confession of error by the respondent, or stipulation 
of the parties, which constitutes substantially an erroneous 
conclusion of law in direct contravention of a statute, will 
not be given effect in redetermining the deficiency. 

3. On the evidence, held, that certain gifts made within 
two years of decedent’s death were in fact not made in 
contemplation of death, and are not includable in the gross 
estate subject to tax. Estate of Robert Todd Lincoln, Dec. 
7214, 24 B. T. A. 334 followed.—Lucius N. Littauer, William 
Littauer and Manufacturers Trust Co. of New York, N. Y., 
as Executors of the Last Will and Testament of Eugene Lit- 
tauer, Deceased, v. Commissioner. Dec. 7354 [C. C. H.], 
Docket No. 51858. 

Under section 302 (e) of the Revenue Act of 1926 the 
full amount of a joint bank account of decedent and wife 
must be included in decedent’s gross estate in the absence 
en that any portion thereof was contributed by the 
wife 

2. Land contracts were received by decedent and his wife 
in the sale of real property in Michigan held by them as 
tenants by the entireties. J//eld, that petitioner has not 
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shown that such land contracts were not held by decedent 
and his wife as joint tenants or as tenants by the entireties 
and has hence failed to show that the respondent erred in 
including the full value thereof in decedent’s gross estate. 

3. Decedent and his wife entered into a contract to pur- 
chase real property and later entered into a contract to sell 
their rights under such contract. Held, that petitioner has 
not shown that the contract to sell was not held by de- 
cedent and his wife as joint tenants and has hence failed 
to show that respondent erred in including the full value 
thereof in decedent’s gross estate. 

4. At the date of decedent’s death, decedent and his wife 
owned, as tenants by the entireties, certain real property 
in Michigan which had been purchased with the proceeds 
from the sale of other realty in Michigan which had also 
been held by them as tenants by the entireties. Held, that 
petitioner has failed to prove that any part of the property 
“originally belonged” to the wife, within the meaning of 
the Revenue Act.—Walter J. Reese, Executor of the Estate 
of Carl Reese v. Commissioner. Dec. 7355 [C. C. H.], Docket 
No. 44691. 


Insurance Companies, Taxation of.—Petitioner, a life in- 
surance company doing business in Germany, Austria and 
elsewhere, and computing and maintaining its policy re- 
serves required by the laws of those two foreign countries 
in their respective currencies had for the taxable year 1920 
a net addition of 1,830,253 marks required by the laws of 
Germany in its German reserve and net decrease of 6,250,887 
kronen in the reserve upon its Austrian business required 
by the laws of that country. On its business other than 
German and Austrian it had a net addition required by law 
of $36,235,398. Held, that the total net addition to peti- 
tioner’s reserve funds required by law for such year and 
allowable as a deduction under section 234 of the Revenue 
Act of 1918 is the combination of these three figures, the 
net addition in the German reserve and the reduction in 
the Austrian reserve to be converted, for purposes of com- 
bination, on the basis of the exchange value of the German 
mark and the Austrian krone at the end of that year—New 
York Life Insurance Company v. Commissioner. Dec. 7342 
[C. C. H.], Docket No. 38880. 


Invested Capital—In November, 1916, petitioner acquired 
a certain leasehold and building agreement and issued its 
capital stock of the par value of $1,999,500 in payment 
therefor. Under the evidence, held that the leasehold and 
building agreement at the time it was acquired by peti- 
tioner had an actual cash value of $1,000,000 and that 
petitioner is entitled to include said leasehold and building 
agreement in its invested capital at $1,000,000 and to com- 
pute the annual allowance for the exhaustion of the lease- 
hold on that basis. A. H. Woods Theatre Co., Dec. 4148, 
12 B. T. A. 823, followed—Bowman Hotel Corporation v. 
Commissioner. Bowman-Biltmore Hotels Corporation v. Com- 
missioner. Dec. 7341 [C. C. H.], Docket Nos. 1051, 24912, 
28971, 38006, 41472, 43629. Smith dissented on this issue. 


Jurisdiction of the Board of Tax Appeals.—Whiere a tax- 
payer corporation, incorporated under the laws of the State 
of New York, is consolidated with another corporation of 
the same State under the laws of the State of New York 
relating to the consolidation of corporations forming a new 
corporation, such new corporation is a proper party to 
prosecute an appeal from deficiency letters addressed to 
and mailed to such consolidating corporation for taxes in- 
curred by it in years prior to the consolidation — Bowman 
Hotel Corporation v. Commissioner. Bowman-Biltmore Ho- 
tels Corporation v. Commissioner. Dec. 7341 [C. C. H.], 
Docket Nos. 10651, 24912, 28971, 38006, 41472, 43629. Ina 
dissenting opinion by Murdock, with which Morris, Lans- 
don, McMahon and Goodrich agree, the position is taken 
that since notices of deficiency were mailed to the Bowman 
Hotel Corporation, whereas the petition was filed by The 
Bowman-Biltmore Hotels Corporation, a different corpora- 
tion which was not the taxpayer, the Board of Tax Appeals 
has no jurisdiction in the case. The present decision, it 
is declared, is a departure from the strict rule previously 
adhered to by the Board and is contrary to the following 
decisions: Gideon-Anderson Company, Dec. 5652, 18 B. T. A. 
329; Pittsburgh and West Virginia Railway Company, Dec. 
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6814, 22 B. T. A. 876; Grange National Bank, Dec. 6871, 22 
B. T. A. 1209. C£. Carnation Milk Products Company, Dec. 
6274, 20 B. T. A. 627; Standard Silica Company, Dec. 6691, 
22 B. T. A. 97; Pittsburgh Terminal Coal Corporation, Dec. 
6960, 23 B. T. A. 248. 


Net Loss.—The petitioner’s were stockholders in and 
managed and operated the business of several corporations 
engaged in retailing ladies’ ready-to-wear clothing. Held, 
that a loss resulting from the sale of stock in one of such 
corporations was a loss sustained in carrying on a business 
and the amount thereof should be included in computing a 
“net loss” under section 206 of the Revenue Act of 1926.— 
B. G. Heller v. Commissioner. Tobey W. Sevisky v. Com- 
missioner. Dec. 7392 [C.C.H.], Docket Nos. 40634 and 
42032. Marquette and Sternhagen dissent. 


Nonresident Aliens, Taxation of.—1. British income 
taxes paid by domestic partnership held deductible pro rata 
by the several partners, following W. J. Burns et al., Dec. 
4217, 12 B. T. A. 1209. 


2. In determining petitioner’s taxable income for the year 
1923, Commissioner may redetermine net loss claimed by 
petitioner for 1922, although assessment and collection of 


deficiency for that year are barred by the statute of limi- 
tations. 


(Continued on page 76) 


Increasing Depreciation Allowance 
Through Tax-Free Exchanges 


(Continued from page 46) 


under this Act or prior income tax laws; but in no case 
shall the amount of the diminution in respect of depletion 
exceed a depletion deduction computed without reference 
to discovery value under Section 114 (b) (2) or to percent- 
age depletion under Section 114 (b) (3). In addition, if 
the property was acquired before March 1, 1913, the basis 
(if other than the fair market value as of March 1, 1913) 
shall be diminished in the amount of exhaustion, wear and 
tear, obsolescence, and depletion -actually sustained before 
such date, and 

* % * * * * 


View I 


It is specifically provided in Section 114 (a) that 
the basis upon which depreciation shall be allowed 
is the same as is provided in Section 113 for the pur- 
pose of determining gain or loss. 


The basis of property acquired under the provisions 
of several of the exceptions to Section 113 (a) is the 
same as it would be in the hands of the transferor. 

The basis of property acquired by the transferor is, 
under Section 113 (a), the cost of such property to 
the transferor. 

Unless some section of the Act qualifies Section 
113 (a), the basis of the property in the hands of 
the transferee is the cost of such property to the 
transferor. 


The term basis as used in Section 113 (a) with re- 
spect of determining gain or loss is qualified by Sec- 
tion 111, and must be adjusted by accumulated 
depreciation. However, Section 111 does not qualify 
the term basis as used with respect of determining 
depreciation allowance, and since no section of the 
Act provides that the basis the property had in the 
hands of the transferor, i. e., cost to transferor, shall 
be adjusted by accumulated depreciation, no such 
adjustment can be made. 


Insofar as the term basis is used in Section 113 (a) 
with respect of determining gain or loss, such basis 
must be adjusted in accordance with the provisions 
of Section 111. 
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View II 

The term basis means that part of the basic sum 
of the transferor which is in existence at the time 
of the transfer. 

This view is expressed in Commerce Clearing 
House 1931 Tax Service® which says: 

The basis which the transferor has for such property 
at the time of its transfer is only that part of his or its 
cost, or other applicable basis, which has not been then 
written off, amortized, killed, annihilated, and extinguished 
by the allowable depreciation deductions the transferor 
had for it while it was under his or its ownership. The 
transferee cannot acquire that part of a basic sum of the 
transferor which is not in existence at the time of the 
transfer. The amortized or already depreciated basic sum 
of the transferor is, in effect, out of existence at the time 
of the transfer, so cannot be passed on to the transferee. 
All the transferor can or does pass on to the transferee, 
so all the latter acquires, is that part of the basic sum of 
the transferor which is in existence at the time of the 
transfer, the then unextinguished part of that basic sum. 


View III 

The term basis as used in the exceptions to Section 
113 (a) in respect of determining depreciation is am- 
biguous and equivocal, because a doubt arises as to 
whether the term means cost to the transferor or 
cost less accumulated depreciation. 

The ambiguity of the term makes construction and 
interpretation by the court permissible. Once the 
court is permitted to interpret the term basis it will 
determine from the general tenor of the Act that 
Congress intended that the basis for determining de- 
preciation in the hands of the transferee should be 
adjusted by transferor’s accumulated depreciation in 
the same manner the basis for determining gain or 
loss is adjusted. 

An equitable result would be obtained in the situ- 
ations arising under Section 113, by a step-up of 
transferee’s assets, over and above transferor’s un- 
absorbed basic sum, to the extent of the gain recog- 
nized to the transferor. 

This result could be obtained by qualifying the 
term basis, used in respect of determining deprecia- 
tion, in the same manner as the term basis used in 
respect of determining gain or loss is qualified by 
Section 111. 

It is submitted that corrective legislative action 
should be had without awaiting judicial determina- 
tion of the application of the term basis. 


Rulings of the Bureau of Internal Revenue 


Bad Debts.——Where national bank examiners require na- 
tional banks to charge off notes, mortgages, or bonds in 
whole or in part, and the basis of the examiner’s order is 
the worthlessness or partial recoverability of the item, 
such debts will, for income tax purposes, be considered 
prima facie worthless or recoverable only in part, and the 
banks may deduct the amount charged off in their income 
tax returns. But where the charge-off is due to market 
fluctuations, or where bonds or similar obligations in de- 
fault are charged off in full, no attempt being made to de- 
termine to what extent recovery may be made, no deduc- 
tion for income tax purposes of the amount so charged off 
can be permitted. [Applicable under Revenue Act of 1928]. 
—I. T. 2612, X1I-3-5359 (p. 3). 

Capital Net Gain.—In order to constitute “capital assets” 
within the meaning of the capital gains provisions of the 
Revenue Acts of 1921, 1924, 1926, and 1928, stock acquired 
by the exercise of stock rights must itself have been held 
for more than two years—I. e., the 2-year period during 
which the property must be held in order to constitute a 
3 Vol. II, para. 4035, at page 4102. 
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“capital asset” begins to run from the date of the acquisi- 
tion of the stock acquired through the exercise of the 
rights, and not from the date of the acquisition of the stock 
with respect to which the rights were issued. 

Recommended that I. T. 1786, C. B. II-2, 45, be revoked.’ 
[Decision of the Board of Tax Appeals in Rodman E. Gris- 
com v. Commissioner, 22 BTA 979, followed.]—G. C. M. 
10063, X-52-5332 (p. 2). 


Closing Agreements.—After a closing agreement was en- 
tered into for the year 1928 it was discovered that part of 
the funds intrusted to the taxpayer’s care had been misap- 
propriated by one of its officers. Had the defalcation been 
known at the time the 1928 return was filed, there would 
have been no tax liability for that year and the closing 

agreement in its present form would not have been entered 
into by the taxpayer. 

Held, that there is no evidence of fraud or malfeasance, 
or misrepresentation of a material fact which would suffice 
to invalidate the closing agreement.—G. C. M. 10100, XI-4- 
5367 (p. 6). 


Community Income under California Law.—Under Sec- 
tion 16la of the Civil Code of California, which became ef- 
fective July 29, 1927, a wife’s earnings in California 
constitute community income. An agreement between hus- 
band and wife in California, entered into prior to the earn- 
ing of income, which provides that the earnings of the wife, 
as well as those of the husband, should constitute the 
separate property of the spouse who performed the services, 
does not have the effect of shifting the burden of taxation 
from one to the other. As separate returns were filed, the 
salary of the wife (as well as that of the husband) should 
be treated as community income and one-half thereof taxed 
to each spouse. [Applicable oe” Revenue Act of 1928]. 
—G. C. M. 9953, XI-4-5365 (p. 3 


Corporation Returns.—Reference is made to Form 1120, 


11. T. 1789, C. B. II-2; 45, revoked by I. T. 2609, X-52-5337 (p. 14). 
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Corporation income-tax return for the calendar year 1931. 


Due to a typographical error, item 22 (b) on page 1 of 
the form reads “Net loss for 1928-1929 (submit schedule)” 
instead of “Net loss for 1929-1930 (submit schedule).” Tax- 
payers using this form should make the necessary correc- 
tion in item 22 (b), using either pen and ink or typewriter. 
—Mim. 3926, XI-2-5357 (p. 15). 


Deductions Allowable.—General Counsel’s Memorandum 
9954 (Bulletin X-47, 5), holding that where a taxpayer 
has both exempt and taxable income, only that portion of 
the deductions which is attributable (on a basis of pro rata 
allocation) to the taxable income should be allowed in the 
computation of net taxable income, is modified so that it 
does not apply to situations involving expenses incurred in 
the collection of interest on bonds or other obligations of 
the United States or its possessions, or interest on bonds 
or other obligations of a State, Territory, or political sub- 
division thereof, or to other situations not within the scope 
~ the facts involved in Lewis v. Commissioner (47 Fed. (2d), 

Ct. D. 359, Bulletin X- 28. 10). —G. C. M. 10123, X- 52- 
3334 (p. 7). 


Dividends, Taxation of under Revenue Act of 1921.— 
Where distributions are made from the segregated assets 
of two merging corporations to the holders of certificates 
of beneficial interest who acquired the certificates on the 
basis of their ownership of stock in the two merging cor- 
porations, such payments constitute taxable dividends to the 
extent that the merging corporations at the time of their 
merger had earnings or profits accumulated since Febru- 
ary 28, 1913. To the extent that the segregated assets did 
not consist of profits or earnings accumulated since Feb- 
ruary 28, 1913, the payments should be applied against the 
basis of the stock of the merged corporation. 


Where distributions are made to holders of certificates 
of beneficial interest who acquired them by purchase, the 
distributees derive taxable gain, or suffer deductible loss, 
to the extent that the value of the distributions exceeds, 
or is less than, the cost of the certificates of beneficial in- 
terest.—G. C. M. 10110, X 1-4-5369 (p. 13). 


Partnerships—Basis for Determining Gain or Loss.—The 
basis of computing gain or loss upon the sale by a part- 
nership of an asset contributed in kind to the partnership 
enterprise is the cost or other basis thereof to the contribut- 
ing partner. Any gain or loss computed on such basis 
should be taken into account for income tax purposes at 
the time of sale of the asset and any gain should be taxed 
to the partners in accordance with their distributable shares 
of the partnership income.—G. C. M. 10092, XI-2-5349 (p. 3). 


Personal Exemption.—To a request whether, in the case 
where two individuals marry during the taxable year and 
each was the head of a family, the joint personal exemption 
may exceed $3,500, the General Counsel ruled that “Section 
25(e) of the 1928 Act limits the husband and wife living 
together to but one exemption of $3,500, but when read with 
Section 25(e), the latter measures the exemption allowable 
to them for the time they were living together, whether 
or not that status continued to the end of the period. It 
does not limit those married and living together at the end 
of the year to $3,500 if they are entitled to a greater amount 
under Section 25(e) by virtue of their both having been 
heads of families for a portion of the taxable year prior to 
their marriage, as the statute recognizes that out of their 
combined incomes they maintained two homes for a time. 
The same is, of course, true if the situation is reversed, i. e., 
where two individuals married during the first part of the 
year, and during the latter part of the year separated, both 
maintaining homes as heads of families.” [Example of the 
prorating computation given.] 

“As Section 216(f) of the Revenue Acts of 1924 and 1926 
is the same as Section 25(e)2 of the Revenue Act of 1928, 
except as to amounts, the foregoing principles are likewise 
applicable to cases arising under these Acts. 





2 Recommendation of General Counsel carried out by I. T. 2610, 
XI1-1-5341 (p. 5) 


Adding Machine $10.00, Calculating machine $25,00, Ad- 
dressing Mach. $35.00, etc. Write for other bargains, E. 
PRUITT, 190 No. La Salle, Chicago. 
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“It is recommended that Mim. 3288 (C. B. 1V-1, 40)? and 
Mim. 3800 (C. B. IX-1, 119)? be modified to conform to the 
opinion herein expressed.”—G. C. M. 10129, XI-1-5340 (p. 2). 

A taxpayer is not entitled to credit as the head of a family 
by virtue of support and maintenance of a child adopted 
without legal proceedings, but is entitled to the credit 
allowed on account of the support of a dependent.—I. T. 
2611, XI-2-5348 (p. 2). 


Property Sales—Determination of Gain or Loss.—In de- 
termining the basis for computing gain or loss from the 
sale of property acquired prior to March 1, 1913, before 
cost is compared with the March 1, 1913, value under Sec- 
tion 111 (b) of the Revenue Act of 1928, the original cost 
is to be (a) adjusted by all expenditures, receipts, losses, or 
other items properly chargeable to capital account, in re- 
spect of any period prior to March 1, 1913, and (b) dimin- 
ished in the amount of exhaustion, wear and tear, obsolescence, 
and depletion actually sustained before March 1, 1913.— 
G. C. M. 10093, XI-3-5360 (p. 4). 


Stock Acquired by Exercise of Stock Rights—Classifica- 
tion as “Capital Asset.”—See ruling above under heading 
“Capital Net Gain.” 





Board Decisions on Statute of Limitations 
(Continued from page 54) 


parently based on the pleadings alone and decision 
made in favor of the petitioner. In the case of Fruit 
Growers Supply Company v. Com., —; 21 BTA 315, 
the rule of presumptions was carried to its utmost. 
The facts are that copies of waivers were presented 
to the Board. There was no showing that the origi- 
nals had ever been filed or that the Commissioner 
had accepted them. The Board held that the tax 
was collectible. 


Renewal of Right to Collection 


The problem as to whether a waiver can renew or 
reopen the right to collection is especially interest- 
ing for the reason that Section 1106(a) of the 1926 
Act sought to destroy the liability for the tax after 
the expiration of the statutory period and thereafter, 
Section 611-12 of the 1928 Act sought to retro- 
actively repeal Section 1106(a) of the 1926 Act. 


In the case of Peerless Woolen Mills v. Com., 4486; 
13 BTA 1116, the following pertinent language was 
used : 


“The principle laid down in Joy Floral Company 
would, therefore, not be applicable, for the reason 
that at the time the waiver in question was filed, 
the remedy was not only barred, but also the liabil- 
ity was extinguished, whereas in the Joy Floral Com- 
pany the remedy alone was barred. Since 
this waiver was filed after the extinguishment of the 
liability, it must be considered as of no force and 
effect, unless it can be said that the repeal of Sec- 
tion 1106(a) of the 1926 Act by Section 612 of the 
1928 Act changes the situation. The effect of 
this provision was before the Circuit Court of Ap- 
peals in the case of United States v. John Barth Com- 
pany. . . . Accordingly we must hold that Section 
612 did not operate to revive the liability of $58,315.28 
which was extinguished prior to its passage.” To 
the same effect is D. E. Wheeler v. Com., 5028; 16 
BTA 96. 

In the following cases, the waivers were given 
prior to February 26, 1926 (the date of the passage 
of the 1926 Act) though after the bar of the statutory 
period. It was held that the tax was collectible on 
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the theory that the remedy was revivable. The 
waivers were given before the extinguishment of the 
liability provisions were enacted. Bradford Com- 
pany v. Com., 4609; 14 BTA 339; J. B. Dortch v. Com., 
5885; 19 BTA 159; Arcade Dep’t Store, Inc. v. Com., 
5832; 18 BTA 1172; Yuengling & Son, Inc. v. Com., 
6337; 20 BTA 903; Wheeler, Fisher & Co. v. Com., 
6361; — BTA —; Benz Brothers v. Com., 6401; 20 
BTA 1214. 

Where waivers were given after the extinguish- 
ment of the liability by Section 1106(a) of the 1926 
Act, the following cases hold them to be ineffective 
to renew the liability. 

George U. Hind v. Com., 5604; 18 BTA 96; Steiner 
Mfg. Co. v. Com., 5741; 18 BTA 740; M. W. Thomp- 
son v. Com., 5839; 18 BTA 1192; Jacob Brothers Co. 
v. Com., 5916; 19 BTA 315; James & Holstrom Piano 
Co. v. Com., 5915; 19 BTA 322; United States Refrac- 
tories Corp. v. Com., 7055; — BTA —; 

Contra J. O. Brown, Adm. v. Com., 6852; 22 — 
BTA —. 

The only case directly involving the provisions of 
the 1928 Act to date is that of F. A. Gillespie v. Com., 
6379; 20 BTA 1068, in which it was held that where a 
waiver was given after the passage of the 1928 Act 
(see Section 506), the tax may be determined, as- 
sessed, and collected, even though it was once defi- 
nitely barred or extinguished by the provisions of 
Section 1106(a) of the 1926 Act. 

In connection with the discussion in this para- 
graph, compare the cases cited in paragraph above 
under the heading “Character of a Waiver.” 





Situs of Intangibles for Inheritance 
Tax Purposes 
(Continued from page 44) 
of valuable intangible personal property, was kept in 
New York, and at decedent’s death was there admin- 
istered. Connecticut intervened in the Surrogate 
Court proceedings, seeking return of assets to an ad- 
ministrator appointed in Connecticut for the purpose 
of permitting the assessment and collection of an 
inheritance tax in Connecticut. The Surrogate re- 
fused to order return of the property, and the Court 
of Appeals in affirming the Surrogate’s order, 255 
N. Y. 359, 174 N. E. 753, noted that the executor had 
conveyed repeated offers to the taxing officers in 
Connecticut to make payment of any tax found 
owing at the domicile; that what he refused was a 
wasteful duplication of administrations and account- 
ings; that in view of this the Surrogate’s action was 
not an abuse of discretion. The question whether 
return of assets to another state, with a view to en- 
forcement of a tax by the state of domicile, is the 
enforcement of a tax law within Colorado v. Harbeck, 
232 N. Y. 71, and Moore v. Mitchell, 281 U. S. 18, is 
not answered, not being necessary to the decision. 
Nor did the Court of Appeals pass on the question 
whether Connecticut might impress a lien for taxes 
under the Connecticut law and whether such a lien 
would be recognized in the New York courts. It 





_.'* The question was discussed at the 1931 meeting of the National 
lax Association at Atlanta. Hon. Seth Cole, Deputy Commissioner, 
New York Tax Commission, has suggested that the situation might 
be remedied by a reciprocal arrangement requiring the executor or 
administrator of a nonresident estate to file proof that tax has been 
paid in the state of domicile. U.S. Daily, October 19, 1931. 
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PROBLEMS OF FINANCE 


Do you need simple Interest tables—or Tables for 
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seems proper, however, for a state court to refuse to 
enforce or collect the taxes of another jurisdiction. 
Cf. Moore v. Mitchell, 30 Fed. (2d) 600; 281 U. S. 18. 


Conclusion: “Business Situs” 


It is far too early to say what the next development 
may be. The imposition of stock transfer taxes on the 
transfer of corporate securities by the state of incorpo- 
ration has apparently been approved as a constitu- 
tionally valid means of raising taxes, and this may 
be resorted to as a means of offsetting the revenue 
losses forecast in some states as a result of the First 
National Bank case. 

The question whether the rule in First National 
Bank of Boston v. Maine and similar cases may find 
an exception in the case where an intangible may be 
said to have gained a “business situs” is specifically 
reserved by the Court. It is stated: 

We do not overlook the possibility that shares of stock, 
as well as other intangibles, may be so used in a state 
other than that of the owner’s domicile as to give them a 
situs analogous.to the actual situs of tangible personal prop- 
erty. See Farmers Loan Company case, supra, at p. 213. That 
question heretofore has been reserved, and it still is re- 


served to be disposed of when, if ever, it properly shall be 
presented for our consideration. 


This statement is interesting because it apparent- 
ly modifies the statement in Farmers Loan & Trust 
Co. v. Minnesota, where it is said that certain of the 
Supreme Court’s opinions “recognize the principle 
that choses in action may acquire a situs for taxation 
other than at the domicile of their owner if they 
have become integral parts of some local business. 
The present record gives no occasion for us to in- 
quire whether such securities can be taxed a second 
time at the owner’s domicile.” (Italics ours.) If it 
may be said that the First National Bank case re- 
quires a single situs for all inheritance taxation, it 
would seem to require that the situs be either at the 
domicile or in the state where an actual “business 
situs” is found."* 


Why Property Taxes ? 
(Continued from page 52) 


times a third, calling attention with additional em- 
phasis to the legal consequences of further delay. 
In summary, it was found that in sixty-five counties, 
one statement was mailed to the delinquent tax- 
payer; in five counties, two statements; in three 
counties, three statements. In addition, ten counties 
of this group followed treasurer’s statements with 
one or more statements over the signatures of the 
county prosecutors, believing that a communication 
from the prosecutor’s office would carry the threat 
of suit more effectively. 

No attempt is made here to present in a statistical 
fashion the results of statement mailings. Suffice 
it to say that voluntary payment of many items 
follows as a result of this procedure, thus requiring 

183 It is estimated that revenue losses in Minnesota due to the holding 
in First National Bank of Boston v. Maine will amount to approximately 
$120,000 a year. Similar losses will no doubt be felt in other states. 

“The next cases may involve the question of the definition of 
“business situs.” For further definition under present cases see Beidler 
v. South Carolina Tax Commission, 282 U. S. 1, and the dissenting 
opinion of Mr. Justice Stone in Baldwin v. Missouri, 281 U. S. 586, as 
to proof of a “business situs.” See also New Orleans v. Stemple, 175 

. 309; Bristol v. Washington County, 177 U. S. 133; Liverpool, 


etc. Ins. Co. v. Orleans Assessors, 221 U. S. 346; and Safe Deposit & 
Trust Co. v. Virginia, 280 U. S. 83. 
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no further action on the part of the county treas- 
urers. Many of the statements mailed to persons 
are returned from the post offices with notices of 
address changes, and others, sent to corporations 
and business concerns which have gone out of busi- 
ness during the months between assessment and 
delinquency notifications, are likewise undelivered 
and returned to the county court houses. 

Fifteen of the counties during recent years have 
employed collectors to collect unpaid personal taxes, 
Thirteen of this number mailed statements before 
proceeding with collectors, while the other two coun- 
ties employed collectors directly. 

During recent years fifteen counties have employed 
collectors to collect unpaid personal taxes. From 
the collection point of view the results have gener- 
ally been satisfactory. The collectors in some coun- 
ties were given delinquent lists by the Treasurers, 
while in the other counties collectors had access to 
the entire delinquent duplicate. In only about half 
of the counties was it necessary for the collectors 
to resort to legal action to enforce collection, and 
then only in isolated instances. Apparently the col- 
lector’s practice was to ignore the doubtful and small 
accounts and simply “skim the cream” by collecting 
the larger items with threat to court action if neces- 
sary. ‘The collector’s compensation in thirteen of 
the fifteen counties was based on a percentage of the 
delinquent accounts collected, the percentage vary- 
ing from 10 to 3314, depending in some instances 
upon the length of time the accounts were outstand- 
ing or upon the size of the account. Two of the 
number paid monthly salaries of $200.00 and $175.00, 
the collectors being employed for only a short time 
during the year. Earnings of collectors on a com- 
mission basis varied from a few hundred dollars 
each year in some of the smaller counties to rather 
princely sums in the larger counties where the delin- 
quent lists were large and the commissions high. The 
experience of two of the larger counties suggests 
the possibility of abuse in regard to inordinate com- 
pensation for this collection service. In Summit 
County (Akron) the Treasurer reported that prior 
to 1930 a collector was employed for part time each 
year. He was paid a 15 per cent commission on all 
collections, and it was reported his earnings aver- 
aged about $14,000.00 per year. This arrangement 
has been discontinued, and at the present time all 
delinquent accounts are turned over to an assistant 
prosecutor. 

In Mahoning County (Youngstown) collectors 
had been employed for several years, being paid 15 
per cent on all delinquent personal property tax col- 
lections and a sliding commission on delinquent real 
estate property collections. On the latter, collectors 
received commissions of 5 per cent on payments 
coming in as a result of statement mailings, 7% 
per cent for payments made after suits were filed 
but before cases were heard, and 10 per cent for pay- 
ments made after the judgments were obtained. Col- 
lectors received commission on all payments that 
were turned over to the Treasurer as well as those 
paid into the Treasurer’s office directly. The Treas- 
urer reported that in the year prior to the present 
administration the collector earned $43,000.00 in 
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commissions on the collection of these delinquent 
taxes. The use of collectors has been discontinued, 
and the Treasurer now employs two regular em- 
ployees during the slack season between collection 
periods to make these delinquent tax collections. 


The Legal Steps that are Taken to Collect Personal 
Property Taxes 


The law provides ample remedy for the enforce- 
ment of delinquent personal property tax payment 
by seizure of chattels and other methods. The stat- 
utes give short shrift to the delinquent taxpayer who 
attempts to evade payment of taxes legally assessed. 
Yet the examination of the procedure followed by 
county treasurers in this respect discloses the fact 
that only fourteen counties of the state make any 
pretense of legal enforcement of delinquent personal 
property tax collection. In the remaining seventy- 
four counties of the state the treasurers take no legal 
action to collect the unpaid taxes. 

In explanation of the apparent unwillingness of 
most of the county treasurers of the state to resort 
to such legal action, it was found that many of the 
delinquent items were so small that the treasurers 
did not feel that the amounts that they could collect 
by legal proceedings would justify the court costs 
and other expenses involved. This attitude on the 
part of county treasurers was in evidence through- 
out the state, and in most of the counties that actu- 
ally take legal action on unpaid personal property 
taxes, suits are undertaken only in selected cases in 
which the unpaid items are large enough to warrant 
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suburban vacant land? 


In Cook County, outside of the city of Chicago, there are 335,260 
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But it is going to be 1960 or thereabouts before there will be 
this many more people in Cook County. What is vacant land worth 
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court action. If the delinquencies are small they 
are sometimes allowed to accumulate for several 
years before suits are brought, in order to keep down 
the costs of enforced collection. 


Although the latter procedure does have the vir- 
tue of expediency from the point of view of the 
county, it seems that the principle of equal treat- 
ment of all taxpayers, large and small, is thereby 
sacrificed in favor of considerations other than tax- 
paying justice. To say the least, not much can be 
said for it from the point of view of promoting a 
high quality of “taxpaying psychology” in the 
community. 

A second, and doubtless more significant, factor 
in the explanation of the failure of county officials 
to enforce the tax collection statutes more vigor- 
ously lies in the political nature of the county treas- 
urer’s election to office. Elective officers hold their 
positions at the pleasure of the taxpayers, and there- 
fore from the point of view of vote-getting, it is not 
advisable to incur the displeasure of the electorate 
by invoking the aid of the law too energetically in 
collecting taxes. If a treasurer is a candidate for 
re-election this consideration becomes paramount; 
if he is not seeking re-election he often shows little 
concern over unpaid taxes. 

A number of cases have been found in which the 
effects of political pressure are peculiarly apparent. 
In one county it was found that prominent families 
and merchants were not paying their personal prop- 
erty taxes, and that, moreover, nothing was being 
done about it. Those accounts could have been col- 
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TABLE I 
DELINQUENT PERSONAL PROPERTY TAXES IN HAMILTON COUNTY, 1921 TO 1929, AND COLLECTIONS THEREOF 







































—_———_———Items not legally collectiblkh———————. Delinquent taxes collected Legally collectible taxes 
Total Collection temporarily in 1930 and previous years remaining unpaid 
Current enjoined (mostly banks) Per Per cent 
Taxes Balance Per cent of Per of 
unpaid Balance Per of cent “unpaid cent unpaid 
at close of unpaid in cent unpaid of taxes of taxes 
regular Remitted Cancelled bank- delin- taxes total legally total legally 
collection by by Tax ruptcy quent legally un- col- un- —_col- 
Year periods Auditor Commission cases Amount taxes collectible Amount paid lectible Amount paid lectible 
1 2 3 4 5 6 7 8 Gg 10 11 12 13 14 
1921 $ 200,136.57 $11,976.97 $2,745.25 $ 185,414.35 $ 146,217.46 73% 78.9% $ 39,196.89 19% 21.1% 
1922 251,219.69 11,264.28 765.94 239,189.47 186,998.67 75 78.2 52,190.80 21 21.8 
1923 250,594.79 9,313.10 $760.66 $ 1,244.39 239,276.64 198,731.93 79 83.1 40,544.71 16 16.9 
1924 186,156.58 8,104.16 178,052.42 139,414.50 75 78.3 38,637.92 21 21.7 
1925 227,271.36 14,865.02 368.22 212,038.12 171,538.56 76 80.9 40,499.56 18 19.1 
1926 214,760.47 15,976.17 188.14 198,596.16 165,805.11 78 83.5 32,791.05 16 16.5 
1927 125,605.51 5,078.81 12.34 39,470.90 31% 81,043.46 48,668.32 39 60.1 32,375.14 24 39.9 
1928 98,041.90 3,257.36 23.01 37,542.33 38 57,219.20 25,510.13 26 44.6 31,709.07 32 55.4 
1929 395,833.15 579.41 6.63 321,740.05 81 73,507.06 20,450.09 5 27.8 53,056.97 13 72.2 











GRAND 
TOTAL .. .$1,949,620.02 $80,415.28 $3,879.41 $802.64 $400,185.81 21% $1,464,336.88 $1,103,334.77 57% 75.3% $361,002.11 19% 24.7% 













































lected with little difficulty, as these taxpayers, in lar collection periods dropped from $214,760.47 in 
all probability, would have paid their obligations 1926 to $125,605.51 in 1927. 







without requiring court action. In some cases taxes The data for these and other years are shown in 
were paid late, the treasurer accepting them without Table I. It should be noted that the majority of 
penalty. The auditor, for his own protection, had the collections shown in column 9 of this table were 
made pencil notations of these transaction on his actually made during the years 1927, 1928, and 1929, 
own records. under the new collection methods. They constitute 
Several counties were visited in which it was collections of taxes payable in the years shown. As 
pointed out that the prosecuting attorney of the county shown by the totals in this table, for the nine years 
did not pay his own personal property taxes. as a whole, the unpaid taxes aggregated $1,949,620.02, 
On the other hand, in Hamilton County (of which but of this amount a total of $485,283.14 was either 
Cincinnati is the county seat), an exceptional col- enjoined, cancelled, remitted, or owed by bankrupts, 
lection record has been established. Here the treas- and was therefore not legally collectible. Of the 
urer sends one statement to the delinquent taxpayer, remaining $1,464,336.88 of legal collectible delinquent 
demanding payment within ten days and threatening taxes, $1,103,334.77, or over 75 per cent, was eventu- 
to turn the account over to the county prosecutor. ally collected, and only $361,002.11, or 25 per cent, 
The next statement goes out over the signature of remained unpaid. 
the prosecutor, and announces that if payment is not The personal property taxes due in Hamilton 
made, suit will be brought on a certain date. If no County in December, 1930 amounted to $4,205,183.51. 
response is received, suit is brought in the municipal The collection of $172,349.54 of this total was en- 
court. Suits have been brought for recovery of tax joined. The total collections (including some pre- 
payments as low as $7.00. Taxes are usually col- paid items not included in taxes due) amounted to 
lected without suit. It was stated that all delin- $4,018,111.32. In spite of the fact that levies were 
quency cases are handled by an assistant prosecutor, voted last November in this County, the treasurer 
and that there are no “favorites.” received his duplicate on November 28, closed his 
This method of collection was begun in 1927. books on the date specified by the law, has not ac- 
Before that date nothing was done to collect delin- cepted any taxes without penalty since that date, 
quent personal property taxes beyond the mailing and yet the personal property taxes remaining un- 
of statements. Largely asa result of publicity given paid (excluding those enjoined) when the books 
to the new collection procedure, the amount of per- were closed amounted to only $60,360.21 or 1.4 per 
sonal property taxes unpaid at the close of the regu- cent of the total taxes assessed. 











TABLE II 
DELINQUENT TAXES ON PERSONAL PROPERTY IN CUYAHOGA COUNTY, 1920 TO 1929 














Net Amount _ 











Most 
of Which Total 
Aggregate Amount of Was Collectible Amounts 
Amount Taxes Invalid at Time Collected up Unpaid 
Year Certified for Various Accounts Became to December, December, 
Levied for Collection Reasons Delinquent 1930 1930 
1 2 3 4 5 6 

1920 $ 1,245,367.92 $ 114,262.03 $ 1,131,105.89 $ 559,174.15 $ 571,931.74 
1921 1,397,196.22 231,796.86 Est. 1,165,399.36 581,198.53 584,200.83 
1922 1,511,924.74 282,558.56 1,229,366.18 653,451.38 575,914.80 
1923 1,656,736.69 275,804.61 1,380,932.08 599,363.20 781,568.88 
1924 1,481,130.23 319,098.19 1,162,032.04 540,045.24 621,986:80 
1925 1,108,587.68 179,109.97 929,477.71 356,355.21 573,122.50 
1926 1,153,134.23 213,191.75 939,942.48 301,688.94 638,253.54 
1927 1,025,018.10 269,869.00 755,149.10 246,600.15 508,548.95 
1928 1,376,071.14 160,924.00 1,215,147.14 205,469.05 1,009,678.09 
1929 1,350,000.00 Est. a 1,350,000.00 a - 1,350,000.00 





TOTALS  $13,305,166.95 $2,046,614.97 $11,258,551.98 $4,043,345.85 $7,215,206.13 
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The experience of this county indicates that it is 
possible, under the present law, to collect personal 
property taxes promptly if the joint efforts of the 
treasurers and prosecutors are sincerely directed to 
this end. 

In contrast to the efficient collection of delinquent 
personal taxes in Hamilton County, the situation in 
Cuyahoga County (Cleveland, the county seat), is 
illustrative of the results which arise when little 
effort is made to collect delinquent personal prop- 
erty taxes. Of the total delinquent personal prop- 
erty tax levies of the years 1920 to 1929 which are 
listed as collectible only 36 per cent had been col- 
lected by December, 1930. 

The complete history of personal property tax 
collections in this county for the ten year period is 
shown in Table II. Column 2 of this table shows 
the current personal property tax levies for the years 
indicated in Column 1, payable, in each case, during 
the following year. 

Column 3 shows the amounts of the items that 
were, for various reasons, not believed to be collect- 
ible. A large number of the items entering into 
the totals in this column constitute forced listings, 
cases in which the auditor has arbitrarily listed and 
appraised the property of persons or organizations 
who have not made returns. In some cases these 
assessments have later been reduced. In other cases, 
property owners have moved, or for other reasons, 
taxes have become uncollectible. The taxes assessed 
against national bank stock, collection of which has 
been enjoined, have not, however, been listed in 
Column 3. These amounted to about $200,000 in 
each of these years. 

The remaining items, which the auditor considers 
for the most part collectible, are shown in Column 4, 
while the amounts collected and the remainders 
which were still unpaid as of December, 1930, not 
including the uncollectible items (except banks), 
are shown in Columns 5 and 6, respectively. 

In Table III there is shown additional informa- 
tion regarding the sizes of delinquent accounts, pro- 
vided by the Auditor of Cuyahoga County. It 
appears from this frequency distribution that the 
collection of a very few of the outstanding accounts 
in this county might reduce by a considerable 
amount its tremendous outstanding delinquent per- 
sonal property taxes. 

An incidental consequence of the failure of county 
treasurers to collect taxes assessed on personal prop- 


| erty is the resulting reaction to county auditors. 


The success of the personal property tax depends 
upon the efficiency of assessment as well as the effi- 
ciency of collection. Many persons list their per- 
sonal property and pay the taxes thereon voluntarily. 


TABLE III 

FREQUENCY DISTRIBUTION OF DELINQUENT PERSONAL 
PROPERTY TAX ACCOUNTS IN CUYAHOGA COUNTY IN 

1928, BY AMOUNTS OF TAXES DELINQUENT 


1 to ES Ee at ae aa 17,608* 
25 to an 2 ca panel. Sie cosets aos Hara 2,889 
EE OM os Sek Caeses ob Ue cbeie seve cul 1,188 

$ 75 to 2 is ostd ora Soba les ae eS SEL 548 
100 to ERE ET SE aT FE 1,174 
I TIN chev e 9. cevintio-g! acne bose Wears’ aurtatat ates ead 159 

Over I OS Sass eT ea ee cee 132 


“Of which 7,160 were automobiles. 











































February, 1932 THE TAX MAGAZINE i 73 








WILLARD } 


HOTEL 
ASHINGTON 


On Renowned Pennsylvania Avenue 
At 14th and F Streets 
One block from U. S. Treasury, Financial, 
Shopping and Theatre Districts 
Overlooking Beautiful Parks 
Large Airy Rooms Excellent Cuisine 
Single Rooms Moderate 
.00 up. riced 
Double Rooms 
.00 up. 


I 























Wy Sy 
Hii?! 


i 


fee 
ae 


Letters from Washington 


on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub-_ 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 


real help to ali tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR 
oe ee ee ee eS ee 
The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. Cc. 
Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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Others fail to list their property unless forced to 
do so. These persons comprised a large proportion 
of the group of people who, having listed their prop- 
erty, fail to pay the taxes assessed thereon. Thus, 
if special effort is required in the assessment of the 
property of certain persons, special effort is fre- 
quently also required in the collection of taxes pay- 
abe by the same persons. The result is that the 
accomplishments of forceful methods of assessment 
may fall far short of those expected, unless the as- 
sessment is followed by forceful methods of collec- 
tion. In Clark County, for example, the auditor, 
after making an outstanding effort to assess personal 
property, has found that a large percentage of the 
persons whose names appear on the delinquent per- 
sonal property duplicate are those who have failed 
to list their property until special action has been 
resorted to. Unless payment of these delinquent 
taxes is forced, the efforts of the assessor are wasted. 
The failure to collect the taxes assessed thus has 
a tendency to demoralize the entire administrative 
machinery. The auditor has no incentive to build 
up a satisfactory tax duplicate when he knows that 
the taxes which are assessed upon the added prop- 
erty will, in a substantial number of cases, never be 
collected. 


TABLE IV 


ACCUMULATED DELINQUENT PERSONAL PROPERTY TAXES 
IN THE VARIOUS COUNTIES OF OHIO, AS OF _ 1929 
(TAXES LEVIED IN 1928 AND PRIOR YEARS*) EX- 
PRESSED AS PERCENTAGES OF THE RESPECTIVE 
PERSONAL PROPERTY TAX LEVIES OF 1928.** 


Accumulated 


Accumulated 

Delinquent Delinquent 

County Taxes—% County Taxes—% 
of Levy of Levy 

PE cnaetersneccaurs RO a ee 9.69 
I ic kine ieee akee eke 16.45 RE oth Gtdenvsianaaions 12.44 
EOP OTe F 7.11 (ee 3.74 
a rere ie 6.84 
CO rere 18.94 OT re 27.78 
ye On Ee See ee > ee 0 a ee ees 14.60 
a ee 21.52 eR ee 12.23 
BIL AS .. Pleac.d5 6% dcanes 13.68 DEED 3 dee bcleicte cewek 7.54 
ee A ee 17.73 Re ae er eae 72.08 
SRE eR ees eee 3.97 OO Se eer een ee 2.35 
ES a6 iGo cecceeg ) _ aaa 22.11 
MUDAE 640 ASG SAL e ce yew ae 9.05 _ | ESS Pee ne) he"? A 5.95 
“aaa 22.39 Montgomery ............ 14.39 
MEE. D050 ds cay Wotcais od ge eee ee 15.69 
NN 006 e. 69.0:16 ion 14.68 ee rer 12.67 
eS SS eee, e 8.01 Muskingum ............. 10.83 
ES See RE RRSP 19.44 
ee ae eae ees eb ot Be | eee eee 5.67 
ie SE Sener See 10.49 See 44.13 
in ed hes ac Bouse? We Coss cA dh. an 20.94 
pS er oe ee 16.07 Ore 13.50 
TE. AW 5 Pw 8 TN ek 5.03 __. iS Sais 5 Res + Sree 5. 13.53 
OE re |”. ae ce ee 6.75 
(ES Ce eae Se pe BS ee eee 6.81 
ee ee 11.38 FOF OPORTO Ee 11.06 
EE o4s Fae eR Ce 5.60 Se re 4.24 
aS 6 aoe 6 Wl tile Mae 3.94 Pe ee 5.75 
CY FAs. ee See ctoeece eee eee 6.15 
IE. 3 a. dii i giecatie ook alas eased 10.11 | gee Se 11.98 
OT re 13.44 re eS 2.41 
SI 5.6 saa pa ad alae BE GEE Siviveen « neces aware 11.22 
EROMCOCE, 120. 558 GV E'S.D- SS eae ee eee 12.19 
Res apenaeelncncene tnd a ime es 14.53 sn kn arene 12.36 
SE, - oc vsx:avy-ore beatin tog 3.33 IE a igiccce scx es ataarra 11.30 
I so sce. ol aco einai ei ye er 14.03 
ees >. ES ces ao co tne ot oe 20.48 
ee" Re 33.72 Wem Wee. 605... 96.92 
ci a tae cow iia lea 2.07 I ees: Lines and Susana 4.93 
ent a ROE tenor dar ttre 4.73 "Bp aes as 1.74 
PPE ae APP 24.71 po ER es 5.87 
ED ects apt elie ack 6.65 cial aise web alee 10.84 
ee ee 7.83 er 8.09 
SCE REET 26.71 Se TAKER EERIE 2.80 
I a6 ars wn sexe OAT 25.41 WOE ciowecacvicenws 18.45 


*The number of years included varies, as shown in Table I. 


** The data are those reported. to the Tax Commission. 
Source: Annual Reports of the Ohio Tax Commission, 1928, 1929. 
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Delinquent Personal Property Taxes 


When no legal action is taken to enforce the col- 
lection of delinquent personal property taxes, it is ap- 
parent that the taxes simply pile up on the duplicate. In 
only one county of the seventy-four that did not take 
legal steps to collect was this result not in evidence. 
The extent of this accumulation of delinquent taxes 
in the various counties is shown in Table IV. This 
table is inserted here merely to indicate the approxi- 
mate magnitude of the outstanding delinquent ac- 
counts that are carried on the books of the various 
counties and the serious nature of the tax delin- 
quency problem. It does not provide a true picture 
of relative delinquencies, because the period during 
which delinquent accounts are carried on the books 
varies greatly between the different counties, as 
noted above. 

(To be continued) 


New Tax Publications 


The Valuation of Vacant Land in Suburban Areas—C hicago 
Area, by Herbert D. Simpson and John E. Burton of the 
Institute of Economic Research, Northwestern University, 
pp. 56. Published by The Institute for Economic Research, 
Northwestern University, Chicago. Price $1.00. 


Although there is a wide variation in real estate tax rates, 
the problem of valuation of land for tax purposes is a 
common problem throughout the country; hence, while 
the data presented apply only to the Chicago area, gen- 
eral principles involved are pertinent to any locality. 


In attempting to apply scientific method to the valuation 
of vacant land in suburban areas under present conditions, 
the authors concede that they are embarking upon “an 
adventure in research.” Sales prices have been discarded 
because of the abnormal conditions prevailing in the real 
estate market. Income can not be used, because this land 
is producing little or none. The past history of similar 
periods “shows neither trend nor normality.” Expert 
opinion has been canvassed, only to find that there is none. 


In this predicament—a predicament that faces real estate 
men, bankers, assessors, and investors—the authors have 
fallen back upon the basic elements of urban land value 
and have attempted to reconstruct therefrom a rational 
formula for appraising the potential values of vacant land 
in the Chicago area. These elements embrace the factors 
of area, occupied and available; population, present and 
prospective; population density and probable absorption 
rates; carrying costs; discounting processes; and actuarial 
factors. It is believed that the conclusions reached will 
be of practical value from the standpoint of assessment, 
of real estate values, and of problems of land utilization. 

The publication contains tables, charts and maps in ex- 
position of the text. 


Property Taxation in the United States, by Jens Peter 
Jensen, Professor of Economics, University of Kansas, 
pp. 532. The University of Chicago Press. Price $4.00. 


A representative of the National Association of Real 
Estate Boards recently stated, at the Ways and Means 
Committee revenue revision hearings, that real estate, whic! 
represents about 15 per cent of the wealth of the country 
is bearing more than 85 per cent of the taxation of the coun- 
try for local purposes, and that a recent county court 
decision in the City of Chicago showed that real estate 
in that community was between 12 per cent and 13 per cent 
of the wealth, and was bearing approximately 90 per cent 
of the tax for state, county and local purposes. 


In fact the general property tax has become such a gross 
travesty on justice that a public resentment, tantamount to 
open rebellion, with organized refusal to pay taxes exists 
in some parts of the country. Except in so far as it 
attempts to make a levy for special benefits to property, 
such as fire and special police protection, it is a roundabout, 











go 








involved, clumsy and wholly unsatisfactory way of im- 
posing taxes according to the commonly accepted principle 
of ability to pay. Everyone, in a general way, is acquainted 
with the faults of the general property tax, but so many 
escape their fair share of the cost of government that tax 
reform meets with powerful resistance. However, remedial 
legislation in the states where its operation is the most 
grotesque could be had if the flaws and merits of existing 
state and local tax systems and of practical changes and 
alternatives were more widely and popularly understood. 

3ut before there can be widespread understanding of fiscal 
matters there must be available to the public information 
from unbiased and reliable sources. 


The volume by Professor Jensen meets a dire need now, 
when the public is becoming aroused over the inequities 


of property taxation, that, as a result of the depression, 
have become unendurable. 


In the concluding chapter of the book, which represents 
a study begun ten years ago, Professor Jensen says: 


“If any tax could have been eliminated by adverse criti- 
cism, the general property tax should have been eliminated 
long ago. One searches in vain for one of its friends to 
defend it intelligently. It is even difficult to find anyone 
who has given it careful study who can subsequently speak 
of it in temperate language, * * * yet the tax persists.” 


As to the reasons why so little progress has been made 
in correcting existing property tax evils, Professor Jensen 
discusses them under the following heads: A. General 
Lack of Interest and Understanding; B. Individualistic 
Political Attitudes; C. Constitutional Restrictions; D. Prac- 
tical Difficulties; E. Difficulties in Finding Substitutes. 


The conclusion is reached that while it is impractical to 
abandon all taxes on property, the principle of the general 
property tax is unsound and should be abandoned wherever 
it still persists, as the text convincingly shows, and, second, 
property taxes should be supplemented by other taxes. 


Although the subject-matter, in itself, is prosaic, the style 
of presentation by Prof. Jensen makes it surprisingly 
palatable. The following chapter headings give an idea of 
the comprehensive scope of the study: The Fiscal Im- 
portance of Property Taxes, Development of Taxation of 
General Property, Theory of the General Property Tax, 
Existing Definitions of General Property, Exemptions, The 
Uniformity Rule, The Classified Property Tax, Taxation 
of Financial Organizations, Taxation of Special Forms of 
Capital and Land, Segregation and Separation of Revenue 
Sources, The Inventory, Undervaluation and Inequalities in 
Valuation, Collection and Delinquency, The Local Assess- 
ment, Equalization, Central Control of the Assessment, 
Central Assessment, Possibilities of Improved Assessments, 
Tax Rates and Tax Rate Limitations, Conclusions. 

The comprehensive bibliography is of special interest to 
tax students. 


The Fiscal Problem in Massachusetts. Publication of the 
National Industrial Conference Board, Inc., 247 Park Ave- 
nue, New York, pp. 338. Price $3.00. 


This is a new publication in a series of studies in taxa- 
tion and finance to determine what may be done toward 
reduction of public expenditures, the establishment of im- 
ie ed expenditure control methods, and more satisfactory 

tax systems. 


Massachusetts presents both analogies and contrasts with 
other states, as indicated by the surveys which have been 
made by the Conference Board of the fiscal problems of 
Wisconsin, West Virginia, Delaware, Illinois, New York 
and Missouri. 


Tax problems of current importance are analyzed, such 
as the changes that have been proposed in the state income 
and corporation tax system. 

Chapter subjects are State and Local Expenditures; State 
and Local Revenues, State and Local Indebtedness; The 
Massachusetts Tax System, Tax Administration, Tax Bur- 
dens; Some Fiscal Problems, Reports of Special Commis- 
sions on Taxation, Possible Adjustments in the Revenue 
System, Public School Finance, Increasing Expenditures 
and the Control of Local Finance, General Summary. 

The study is the work of Mr. Lewis H. Kimmel and 
assistants, of the Conference Board’s Research Staff, under 
the supervision of the Board’s Staff Economic Council. 
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CANADIAN 
INCOME TAX 
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Significant Decisions of the Board 
of Tax Appeals 
(Continued from page 66) 


3. Sections 213 and 217 (a) (2) (B) of the Revenue Acts 
of 1921 and 1924 held not unconstitutional. Held, further, 
that, in accordance with said statutory provisions, there 
shall be included in the gross incomes of each of petition- 
ers, all of whom are nonresident aliens, the dividends re- 
ceived from a foreign corporation, more than fifty per 
centum of whose income was derived from sources within 
the United States; even though the corporation’s earnings 
in this country were removed to England, co-mingled with 
other corporate funds, and there paid out as dividends. 
—Lord Forres (Archibald Williamson) v. Commissioner. Sir 
Robert Balfour v. Commissioner. Alexander B. Williamson 
v. Commissioner. John Lawson v. Commissioner. Thomas J. 
IVhitson v. Commissioner. Dec. 7376 [C. C. H.], Docket 
Nos. 40229, 43973, 40230, 40231, 43972, 40232, 40233. Seawell 


and Trammell dissent. 


Nontaxable Income.—Pursuant to statute; petitioner was 
appointed by the Superior Court of Massachusetts as 
auditor in certain proceedings therein pending. Held, that 
he was not an independent contractor, but was an officer 
or employee of the Commonwealth, or a political sub- 
division thereof, an instrumentality of the Commonwealth, 
engaged in administering or executing its governmental 
functions and that his compensation as such is exempt 
from Federal taxation.—Hugh IV. Ogden v. Commissioner. 
Dec. 7345, [C. C. H.], Docket No. 23943. Lansdon and 
Smith dissent. 


Oil Wells—Deductions in Computing Taxable Income. 
—1. Deductions allowable for depreciation on oil wells in- 
clude not only the depreciated cost of the physical equip- 
ment but also amounts expended for wages, fuel, repairs, 
hauling, etc., in connection with the development and drilling 
of the wells. A. T. Jergens Trust, Dec. 6764, 22 B. T. A. 551. 

2. Deductions allowable for losses sustained on account 
of abandonment of oil wells likewise include not only the 
depreciated cost of the physical equipment but also amounts 
expended in connection with the development and drilling 
of the wells——Union Oil Company v. Commissioner, Richfield 
Oil Company v. Commissioner. Dec. 7368, [C. C. H.], Docket 
Nos. 38082, 42922, 51622, 42921. 


Partnership Income.—Decedent, until his death on No- 
vember 30, 1927, was a member of a partnership. Both the 
decedent and the partnership were on the cash receipts 
and disbursements basis and both reported income on the 
calendar year basis. Held following Maurice L. Goldman, 
et al., Executors, Dec. 5051, 15 B. T. A. 1341, that decedent’s 
distributive share of the partnership income, whether dis- 
tributed or not, for the period in 1927 ending with his 
death, should be included in decedent’s income.—John L. 
Hall and James Garfield, Executors of the Estate of Charles 
F. Choate, Jr., Deceased, v. Commissioner. Dec. 7351, [C. C. 
H.], Docket No. 50410. 


Statute of Limitations—Waivers executed on behalf of 
dissolved corporations after the time provided by the laws 
of the respective corporations’ domiciles for winding up 
their affairs have expired, are invalid and will not extend 
the statute for making any assessment against such dis- 
ae corporations. The Newport Co., Dec. 6810, 22 B. T. 
A. 833. 

2. Where respondent was fully advised of the several 
corporate dissolutions prior to the expiration of the statute 
of limitations, petitioners are not estopped to deny the 
validity of the waivers. 

Taxing acts, including provisions of limitations em- 
bodied therein, are to be construed liberally in favor of 
the taxpayer. United States v. Updike, 281 U. S. 489 

4. The acceptance of a return containing a deduction 
for amortization of war facilities is not the “tentative” 
allowance of a deduction for amortization so as to make 
the statute of limitations inoperative. WV. G. Duncan Coal 
Co., Dec. 4391, 13 B. T. A. 672. 

5. Where several corporations in good faith file a con- 
solidated return in which return the separate gross income 
and deductions of each corporation are reported, the filing 
of such return is such a substantial compliance with the 
statute relating to the filing of returns as will start the 
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statute of limitations running with respect to each corpo- 
ration included therein, although it later be determined that 
one or more of such corporations were not affiliated with the 
other or others. Continental Oil Co., Dec. 6974, 23 B. T. A. 311. 

6. Where the period of limitations for making any as- 
sessment against a taxpayer expired before the passage of 
the Revenue Act of 1926, section 280 (b) (1) of that Act 
is not applicable. Caroline J. Shaw, Executrix, Dec. 6498, 
21 B. T. A. 400. 

7. Where the period of limitations for making any as- 
sessment against a taxpayer expired after the passage of 
the 1926 Act, section 280 (b) (1) of that Act is applicable. 
Louts Costanzo, Dec. 5306, 16 B. T. A. 1294.—The Newport 
Company v. Commissioner. The Youngstown Sheet and Tube 
Company v. Commissioner. Dec. 7350, [C. C. H.], Docket 
Nos. 35431, 35511, 28149. 


Transferees.—In 1921, the petitioner acquired all the as- 
sets of the Contractors Machinery & Export Company sub- 
ject to its liabilities as they existed at the close of business 
on December 31, 1920, issuing in payment therefor to the 
Contractors Machinery & Export Company 370 shares of 
its own common capital stock. Held, that the petitioner is 
liable for the income and excess-profits tax of the Con- 
tractors Machinery & Export Company for 1920 under 
Section 280 of the Revenue Act of 1926. Richards & Hirsch- 
feld, Inc. v. Commissioner. Dec. 7346, [C. C. H.], Docket 
No. 51512. 

See decision above in R. E. Burdick v. Commissioner et al 
under heading “Dividends—Tax Liability of Stockholders 
under State Law Prohibiting Payment of Dividends which 
Impair Corporation Capital Stock.” 

Trusts, Revocable—Tax Liability—Where the grantor 
had, during the taxable year, the right to revest in herself 
the property of certain revocable trusts held that under 
Section 166 of the Revenue Act of 1928 the income from 
such trusts was taxable to the grantor notwithstanding a 
provision in the trust agreements that in case she exercised 
the right of revocation she should give the trustees twelve 
months and one day’s notice.—Elida B. Langley v. Commis- 
stoner. Dec 7336, [C. C. H.], Docket No. 56830. 

Petitioner created revocable trusts in 1917; in 1925 he 
relinquished his powers of revocation. Held, that the re- 
linquishment of the powers constituted gifts within the 
meaning of the gift tax provisions of the Revenue Act of 
1924, and amendments thereto by the Revenue Act of 1926. 
—Murray Guggenheim v. Commissioner. Dec. 7340, [C. C. 
H.], Docket No. 43698. Murdock wrote a dissenting opinion, 
with which Matthews and Goodrich concur. 

Trusts, Taxation of—Where a testator devised and be- 
queathed the residue of his estate to trustees, the trustees 
in this way acquired certain stock, and thereafter a liqui- 
dating dividend was paid in 1925 to the trustees on the 
stock, the proper basis upon which to compute the gain 
from the transaction to the trust, is the fair market value 
of the stock at the death of the testator. Brewster v. Gage, 
280 U. S. 327.—Security Trust Company, now Detroit Trust 
Company, and Anna Dodge Dillman (formerly Anna Thom- 
son Dodge) as Trustees appointed by the Probate Court of 
Wayne County, Michigan, under the Will of Horace E. Dodge. 
Deceased. Dec. 7357, [C. C. H.], Docket No. 25325. 

The petitioners are life beneficiaries under certain trusts 
created pursuant to the will of a decedent who died a 
resident of the State of New York. Included in the trusts so 
created were two leaseholds on property in New York. Pro- 
tracted litigation ensued on account of the administration of 
the estate and the setting up of the trusts provided by the will. 
After the highest court of New York had rendered its decree, 
requiring that specific property be set aside in the trusts 
in question to produce the requisite income for the bene- 
ficiaries, the final judgment was entered by the Surrogate’s 
Court on the basis of an accounting by the trustees in 
which an amount was reserved by them from the income of 
the trusts on account of the exhaustion of the leaseholds 
included in the trusts. The amounts so set aside by the 
trustees have never been distributed to the beneficiaries, 
but have been considered a part of the corpus of such 
trusts. Held, that the amounts so retained by the trustees 
do not constitute taxable income to the beneficiaries.— 
Rita M. Kohler White v. Commissioner. Vera M. Kohler 
Alker (Substituted for Vera M. Kohler Erbe), v. Commis- 
stoner. Olga K. Miglietta v. Commissioner. Dec. 7391 
{C.C.H.], Docket Nos. 36112, 36113, 36379. 













